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PREFACE 


A few lines will suffice to explain the contingency of this work having been 
undertaken by one who has had absolutely no training as a ^ lawyer/ My old la- 
mented friend B. Govinda Dasa held strongly the opinion— which he succeeded 
in instilling into my mind also— that in view of the declared policy of the British 
Government that the personal law of the Hindus should as far as possible be 
administered in accordance with their own ancient laws, it is essential that these 
latter should be codified and made available and understandable by our judges 
and lawyers. To this end I moved a resolution in the Council of State in 1920. 
The Government of India received this proposal with due sympathy and under- 
took to ascertain the opinion of the more important persons and institutions in 
the country. After the lapse of an year I was told that the view generally 
expressed had been that the task of codifying the entire personal law of the 
Hindus was too stupendous to be undertaken and that the best course was to do 
the work piecemeal. I had to leave things at that. We have seen during all 
these ten years the trend of legislation in connection with Hindu Law on 
piecemeal lines. The Personal Law of the Hindus is so complicated and inter- 
related in its various factors that piecemeal legislation is bound to be a failure 
and to create greater confusion than there exists already. Even a few of the 
recent legislative acts and proposals suffice to give us at least one example 
of this confusion. There is a proposal {I do not know if it has become law 
yet) that in the middle of the list of inheritors of property as provided by the 
Hindu Law-books one or two additions should be made. This proposal 
loses sight of the basic fact underlying the whole fabric of our Laws of 
Inheritance. So far as I have been able to understand these laws the 
order of precedence among inh^itors is strictly in accordance with the liability 
to offer the ShrUddha. If that be so, will it be right and fair to interpolate new 
names into the list while the legislature cannot, I suppose, interfere with the 
liability to perform the Shraddha ? This is only one example that comes to my 
mind. If things go on in the same way I am sure several more confusing 
elements will be introduced. 

All this however is not my look-out. I still think that some useful purpose 
would be served by presenting before unbiassed people an exact account of 
what is contained in all the available law-books of the Hindus. 

This is what I have attempted to do in this work. I have drawn upon all the 
available authorities from the Vedas down to the latest digest-writers. I have 
let them speak for themselves. I do not think I have consciously added a 
single line of my own comment, because it has been my experience during my 
studies that people who begin to add their own comments become prone to 
fasten on the originals their own pre-conceived notions ; so that by the time that 
the work is completed the reader gets an idea, not of the original, but of what 
the writer of the book thinks should have been the content of the original. 
This is not my intention. My intention is to present before the reader exactly what 
the old writers have said. The one defect of my work therefore which will be 
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manifest is that it is crude and undigested. All that I can say in defence is that 
it is intentionally so, because almost every branch of our ancient literature, spe- 
cially Philosophy and Law, has suffered by the process of * digesting * and I 
have therefore studiously avoided it. It will be seen that I have not tried to slur 
over or conceal anything, not even those things that may be considered by the 
wiser present-day Hindu to be a blot on his glorious culture. It is for the 
reader to judge if I have succeeded in giving him a true and intelligible account 
of the c contents of our law-books. 

The first four chapters deal with Procedure and Evidence. The interest 
of readers in these subjects will be purely academical, or, at best, historical. 
It has therefore not been thought necessary to add the original Sanskrit texts. 
Chapter V and the rest deal with the Laws relating to Debt and the other 
'titles of law,' incorporating the whole of our Civil and Criminal Law. As 
portions of these may still have some bearing on the practical administration 
of law in this country, it was considered advisable, —particularly at the instance 
of my friend and neighbour Pandit Narmadeshwar Prasad Upadhyaya of the 
High Court Bar—to add the original Sanskrit texts. 

The present volume deals with Seventeen out of the Eighteen ' Heads of 
Dispute ' under which Hindu Law has been classified ; the eighteenth Head of 
' Inheritance ' will be dealt with in the second volume which is’ready and in the 
Press. 

Tbe University, 

Allahabad, GANGANATHA JHA 

October 10, 1930. 
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34 CHAPTEiR It 

Kulluka on Manu 2.6— ' 

‘ ~Achara ’ stands for the practice of dressing oneself in 
blankets or tree-bark and so forth. ‘ Sadhunam,’ of the Good, 
A.e., of righteous persons. 

Eaghavananda on Manu 2.6— 

Such practice as the tying of the bracelet during marriage 
and so forth, which is current among ‘ Sadhus,’ i.e., people free 
from ill-feeling. 

Nandana on Manu 2.Q— 

Nandana* takes ‘ Achara, by itself and offering no remarks 
about it, construes ' Sadhunam ’ with ‘ Atmanastu^tih.’ 

Vishvarupa on YajHavalkya 1.7— 

‘ SadUchara ’ stands for those religious or spiritual (as 
distinguished from temporal or worldly) acts that are done 
by such men as are free from selfishness, hypocrisy and 
other defects.— This is rnentioned apart from ‘Smrti, ’(1) be- 
cause there is no compilation of the said practices, as 
there is of the ordinances ; and (2) the trustworthiness of 
practices is doubtful, which is not the case with Smrti. 

Apararka on Yajnavalkya 1.7 — 

‘ Sadachdra ’ is the practice of cultured people, i.e. , such peo- 
ple as are free from ill-will and vanity, possessed of sufficient 
funds, (i.e., not in wantof livelihood), not greedy, free from hy- 
pocrisy, haughtiness, avarice, stupidity and anger ; those who 
have studied the Veda and its supplements in the right manner, 
and are expert in making deductions therefrom (Bodhayana), — 
the supplements being the Itihasas, Puranas, and also Grammar 
and the other subsidiary sciences ; ‘those expert in making 
deductions therefrom ’ are those versed in the Smrtis— the 
latter being regarded as indicative of the Veda. When 
the texts speak of ‘Sadachdra’ as an authority what 
they refer to is the fact that the customs obtaining in Brah- 
mdvarta and other civilised lands are all based on the Veda (and 
not that custom qua custom is to be accepted as in itself autho- 
ritative) ; any custom that is repugnant to any clear text 
of the Veda is to be rejected. Vashistha’s declaration that 
‘ all the customs current in Arydvarta are authority ’ means 
that most of them are so ; as is clear from another declara- 
tion of Vashi^tha that ‘customs of the cultured are to be accepted 
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as authority only on points where no Veda or Smrti texts are 
available.’ 

Mitaksaraon Yaj^lavcdkya 1.7 — 

<SacZac/iam— practice of the cultured, not of the uncultured. 

Viramitrodaya on Yaj^avcdkya 1.7 — 

‘ Sadachura ’ is thus defined in the Visnupurana : ‘Good 
men, free from all defects, are called Sat and their practice, 
'Acharana, is what is called ‘ Sadachara.’ It is the sole autho- 
rity in regard to the Holdkd and such observances. 

Viramitrodaya-ParibhM^a, pp. 8—20 — 

Gautama declares that such local, tribal and family customs 
as are repugnant to the scriptures are not authoritative;— 

‘ Scripture ’ here stands for ‘ Veda, Smrti and Pur ana. ^ This 
5chara stands for positive virtues, as distinguished from 
‘ Shila,’ which stands for the negative ones.— If we connect 
‘ Sadhunmi’ with ‘ acharah,’ then the meaning comes to be 
that the practices of even those not learned in the Veda are 
to be accepted as authority, when these are men free from all 
weaknesses and defects ; it is in this sense that in the case of 
Shudras, the practices of one’s ancestors become an authorita- 
tive source of knowledge of Dharma. 

Parasharamadhava, p. 100 — 

‘ Saddchdra’ ~ e.g ., Holaka, Udvrsabha. —Those who ‘expound’ 
or ‘determine ’ these are the elders of each family or tribe. 

Madanaparijata, pp. 11-12 — 

Dharma depends upon ‘ Schara’- [But this term is used 
here in a very wide sense, being defined as]— ‘ Achara is the 
name of that course of conduct which is enjoined in Shruti and 
Smrti and which is prescribed by the Good.’— This achara is 
to be learnt from persons born in Madhyadesha and other coun- 
tries : — The tract of land (a) between the Sarasvati and the 
Drsadvati— Brahmavarta ; (b) between the Himalaya and the 
Vindhya and between Ganga and Yamuna, West of PraySga— 
Madhyadesha ; (c) between the Himalaya and the Vindhya and 
the Eastern and Western Oceans -Aryavarta. 

Nrsithhaprasada-Saihskara — 

“ It is difficult to believe that the endless practices or cus- 
toms that have grown, and are still growing up from time to 
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time, should be all based upon Vedic texts. Even Manu’s 
declaration cannot be taken as testifyng to the authority of 
each and every custom. For if their authority rested upon 
the trustworthy character of the ‘ cultured ’ persons among 
whom it is current, then there would be an interdependence ; 
the people would be ‘ cultured ’ because they follow those prac- 
tices and the practices would be authoritative because they are 
followed by those persons. Further, customs and practices 
are found to vary in different parts of the country ; and cer- 
tainly all of these cannot be authoritative.” 

It is not each and every practice of the ‘ cultured ’ that 
we regard as authoritative ; that alone can be regarded as a 
trustworthy guide which is done bj'' the cultured people as 
‘ Dharma,’ that which they do knowing it to be ‘ righteous.’ 

And certainly the many misdeeds of well-known great 
men that are cited could not have been done by them as 
‘dharma and when the learned regard an act as ‘ dharma’ 
they must do so on the strength of some Vedic text known to 
them ; hence these Practices and Customs also must be in- 
ferred to have their source in the Veda. 

Smrtichandrika, p, 6 — 

‘Zchara’ stands for the tying of the bracelet and such 
practices. 

Ibid. p. 6— 

The ‘ Shi^as,’ ‘ cultured; ’ are defined by Manu (12. 109) — 

^ %gi miPirT «Tr: ii 

Theqftf’fljr of the Veda being the subsidiary sciences, 
Itihasa and Purana. As says Brhaspati— 

[This occurs in the Mahabharata also.] 

On questions where we find no Shruti or Smrti text we 
are to be guided by the words of the ‘ Pari§ad,’ ‘Assembly.’ 
Says Manu (12. 108)— 
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This ‘ Assembly’ should consist of at least 10 ‘ cultured ’ 
men -as declared by Gautama — 

That is, what these people say is ‘g-ood’ should be done. 
Bodhayana also prescribes the same number — 

Yajhavalkya says— 

=g?^IT^T ^1 

HT sjJ 4 ?r ^4: WTss«n?iTfrf^=affr: ii 

by which the Assembly should consist either (1) of four men 
versed in the Veda and the Dharmashastra, or (2) of three 
men each versed in three Vedas, or (3) of only one man who 
is the best ‘ knower of the philosophy of the Self. ’ 

Manu also (12.110 and 112) fixes the number at (1) ten, or 
(2) three of those who are fully learned in the three Vedas. 

The opinion of this ‘ Assembly ’ is as authoritative as the 
Veda itself,— says Yama. 

Manu (4.178) sanctions the authority of ‘ Family Custom.’ 

«rr?rT ^imr: f^ETUTfr: i 

But this can be a guide only in matters where the scrip- 
tures are found to be at„ variance with- one another, — as is 
clear from the words of Sumantu — 

¥(r??r 1 

Samskaramayukha, p. 1— 

That ‘ Sadachcira’ is authoritative which is not repugnant 
to Feda and Smrti texts. 

(D) Shila— Samyaksankalpaja-kama 
Medhatithi on Manu 2.6~. 

Medhatithi takes the two terms ‘ SMla’ and ‘ Smrti’ as 
interrelated,- the two together standing for ‘conscientious 
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CHAPTER II 


recollection’ (see under ‘Smyti’); so that according to him 
‘Shi,la’ is not a distinct means of knowing Dharma. He also 
suggests another explanation of ‘ Shila’, by which it pertains 
to all acts ; the meaning being that whatever one does one 
should do with the mind-free from all ‘ love and hate.’ 

Sarvajnanarayana on Manu 2. 6 ~ 

In cases where neither Vedic nor Smrti texts are available 
one’s duty can be determined on the basis of the ‘ Shila ’ of a 
large number of persons learned in the Veda, i.e., their 
‘natural inclination,’ ‘temperament.’ In support of the 
authority of this we have the Vedic text which declares that 
‘ whatever the learned man feels is to be regarded saintly.’ — 
Wherever this is not available, we have to be guided by the 
‘ achara,’ practice, of ‘ Sadhus. ’ 

Kulluka on Manu 2.6 — 

‘ Sh%la ’ stands for ‘ devotion to Brahmanas, and such other 
qualities enumerated by Harlta (vide below). According to 
Govindaraja however it stands for ‘ freedom from love and 
hate.’ 

Raghavananda on Manu 2.6— 

‘ Shila’ is conduct, action, of those learned in the Veda, 
i.e., those who know that the injunctions contained in the 
Veda are to be acted up to ; or it may stand for the thirteen 
qualities spoken of by Harlta (see below). 

Nandana on Manu 2. 6 — 

Nandana defines it as ‘ that excellent quality of the soul 
which makes a man respected among the wise,’ as defined 
in the Mahabharata ; as an example is cited that magna- 
nimity which was shown by Yudhisthira when he asked for 
the life of his step-brother Nakula before that of his brother 
Bhima and Arjuna, when all had been devoured by the 
alligator. 

Yajfiavalkya (1. 7) speaks of Sarny aksankalpaj ah kdmah, 
determination or judgment after full reflection. 

On this, Apararka — 

This means ‘that desire to act in a certain way which 
arises from rightful volition,’ i.e., the determination to attain 
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a certain object by a definite means in accordance with the 
Scriptures. 

According to Vishvarupa this helps only in determining one 
out of a number of optional alternatives. 

Viramitrodaya on Yaj^avdLkya 1.7— 

‘ Samyaksafikalpa ’ is such volition as is free from love, 
hatred and such aberrations. — ‘ Kama,’ a 'well-considered vow. 
Or this may be the same as what Manu has called ‘ Shila,’ 
which has been described in the Mahabharata—as consisting 
in knowledge and sympathy, in thought, word and act, to- 
wards all living beings. — This is called a ‘ source of Dharma ’ 
in the sense that it is helpful in the man possessed of this 
quality being better able to understand what is said in the 
Veda.— Harlta has described ‘Shila’ as consisting in the ten 
following qualities — ‘ Devotion to Brahmanas, Gods and Pitrs, 
sympathy, freedom from jealousy, kindly disposition, friendli- 
ness, sweet words, mercy and calmness.’ — This is to be accept- 
ed as authoritative only in regard to those cases of doing 
(such acts as the helping of a Brahmana) which are not cover- 
ed by the Vedic injunctions bearing on the subject. According 
to others, however, it is the authority in regard to such deter- 
minations as ‘ I shall not drink water except with food.’ 

Another interpretation of the whole verse— ‘SamyaA:’ (taken 
by itself) qualifies, ‘ Shruti,’ and means ‘ duly understood’ ; and 
it also qualifies ‘ Smrti, ’ where it means ‘ based upon the 
Veda ’; — ‘ Svasya ’ is to be taken by itself and construed with 
‘acharah’; the meaning being ‘the practice or custom of o%e’s 
own ancestors ’ ; — ‘ priyam atmanah ’ means ‘ self-satisfaction 
— ‘ sankalpajaJi kamah’ means the desire to act in a certain 
way after proper reflection; this would vary with different 
individuals ; some men would be satisfied by the mere assertion 
of a trustworthy person, while others would want corrobora- 
tive texts. 

Mitak§ara on YajHavalyka 1.7 — 

Such desire as is not repugnant to the scriptures, c.p., in 
such cases as the determination not to drink water except 
at meals. 

ViramitrodayarParibha§a, p. 10— 

This means a ‘ well-considered vow ’, such as ‘ I shall not 
drink water except at meals ’; or it may stand for the ‘desire 
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to do good and so forth which arises from a proper, i.e., 
philanthropic, determination ; in this sense it stands for the 
same thing as the ‘SMa ’ in Mann’s text. 

Vwamitrodaya-Paribhasa, pp. 8 - 25— » 

The term ‘ Shila’ stands for the thirteen qualities enu- 
merated by Hanta. It stands, it will be seen, for the nega- 
tive virtues, and is as such distinguished from ‘Achara,’ 
practice or custom, which stands for the positive ones. 

On Yajnavalkya 1.7 the Viramitrodaya identifies the Shlla of 
Manu with the ‘ Samtjaksankcdpaja Kama ’ of Yajflavalkya. 

Smrtichandrika, p. 5— 

‘ SMia ’ connotes freedom from love, hatred and so forth. 

(E) ATMANASTUSTIH— SVASYA PRIYAM 
Medhatithi on Manu 2. 6— 

This ‘ self-satisfaction ’ is meant to be of those only who 
are ‘learned in the Veda and good’ (Vedaviddm sadhunWm), 
the idea of this being that the ‘ source of Dharma’ is based 
upon the trustworthy character of the persons concerned. 
When the ‘ learned and good ’ feel satisfied regarding the 
righteousness of a certain action, that action must be accepted 
as right; because such men can never feel satisfied with 
anything that is wrong. — The older treatises however have 
explained the meaning to be that in cases of optional alter- 
natives that alternative should be adopted in regard to which 
the man’s own mind feels satisfied. — There is yet another 
explanation by which what is meant is that ‘ whenever one 
is doing anything he should keep his mind tranquil and calm’; 
and in this sense like ‘ Shila,’ ‘ freedom from love and hate,’ 
this ‘ self-satisfaction ’ also pertains to ‘ all acts.’ 

Sa/rvajnanarayana on Manu 2. Q— 

In cases where we have no other means of ascertaining 
the right course of action, we are to be guided by ‘ self- 
satisfaction’; i.e., we should do that the doing of which makes 
us feel easy at heart and satisfies the conscience. This is 
inferior to ‘ Shlla ’ and J 'Achara, ’ as it pertains to the mind 
of a single individual and hence is lacking in that corrobora- 
tion by others which is available in the case of the other two. 
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Kulluka on Man 2. Q— 

‘ Self-satisfaction ’ is authoritative only in regard to the 
choice of alternatives. 

Nandana on Manu 2. 6 — 

Nandana construes this with ^ Sadkunam,’ by which ex- 
planation the meaning is that the self-satisfaction of excep- 
tionally righteous persons is to be regarded as trustworthy. 
Vishvarupa on Yaj^avalkya 1. 7— 

The ‘ Self-satisfaction ’ meant here is such as is not incom- 
patible with Vedic texts, and is not due to restlessness the 
taking to renunciation, for instance, during a time when the 
family is in trouble, would not be ‘ lawful, ’ even though one 
may feel self-satisfaction in it. . . , ‘ Svasy a cha priyam 
Utmanah’ may also mean ‘Liberation.’ 

Mitaksara on Yaj^avalkya 1. 7 — 

‘ Self-satisfaction ’ serves to determine which one of several 
sanctioned alternatives has to be adopted, e.g., the perform- 
ance of Upanayana in the seventh or the eighth year. 

Apararka on Yajfiavalkya 1.7— 

It is that which brings satisfaction to one’s own mind. 
This is to be accepted as authority only in regard to cases 
that are distinctly declared to be subject to such authority, 
in such texts as ‘ when one feels that there is a load in his 
mind until a certain act is done, that act he shall do.’ 

Viramitrodaya on Yajfiavalkya 1.7- - 

‘ Svasy a priyam ’ means ‘self-satisfaction ’ ; i.e., the satis- 
faction regarding the propriety of a certain act, in the mind 
of such men as are steeped in Vedic. lore. This same 
idea is expressed by Bhatta Kumarila in the words— ‘ Trust- 
worthiness belongs to the self-satisfaction of such 
persons as have their minds steeped in the moral grandeur 
of the Veda.’ This ‘self-satisfaction’ must be that of the 
enquirer himself, and he cannot go about seeking for that 
of all Vedic scholars.— This is the isole authority in regard to 
such questions as to whether or not the performance of the 
expiation of a certain sin shall be repeated ; this having been 
declared by Brhaspati— ‘ One should go on doing an act 
until his mind becomes lightemd’ —i.e., free from the incubus 
p. 6 
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of the sinful act committed. . . Others, however, have held that 
‘ self-satisfaction ' is what determines which of the several 
equally authoritative alternative courses of action one shall 
adopt. 

Vl,ramitrodaya-Paribhasa, pp. 8 -25 — 

‘SadhWmm' in Manu has to be construed with ‘ 
the sense being that when there is a doubt as to what is 
‘ right,’ that course of action is to be accepted as ‘right’ 
with regard to which there is satisfaction among ‘ good men, ’ 
i.e., men whose mind is steeped in Vedic lore. Such is the 
explanation given by the Kcdpataru ; this view has the support 
also Of a Taittirlya text, which says—' When there are doubts 
regarding what is right, one should act in the manner that 
those Brahmanas act who are impartial, judicious, trustworthy 
and highly righteous.’— This implies the authority also of the 
Pari§ad, ‘Council’ or ‘ Assembly ’. . .This ‘ self-satisfaction ’ is 
authoritative only in the determining of one out of a number 
of optional alternatives, and then too it is authority only for 
the man himself ; and the ‘ self-satisfaction ’ of one man can 
have no authority for another. 

Nrsimhaprasada-SamsMra MS— 

Mere self-satisfaction is not authoritative. What is meant 
is that when a cultured and learned man feels satisfied that a 
certain course of action is righteous, that satisfaction itself 
is to be regarded as a trustworthy guide. 

Smrtichandrika, p. 5— 

This is authority only in determining one of several optional 
alternatives. 

Comparative Authority 

M'anu (2. 10)— “The Veda is to be known as ‘ Shruti,’ 
Revealed Word, and the Dharmashastra, Legal Ordinances, 
&s *Smrti’; in all matters these two do not deserve to be 
criticised.’’ 

According to Medhatithi, ‘ Custom ’ also is included under 
‘SmrtP here. Kulluka does not accept this view ; according 
to him the text puts the Smrti distinctly above Custom, which 
means that Czfsfom contrary to Smrti is to be rejected. 

Manu (2. 14) says—' Whenever there is conflict between 
two Vedic texts, both are to be regarded as lawful’; the same 
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with two Smrti texts, adds Medhatithi ; i. e., the two courses 
of action laid down by the conflicting texts are to be treated 
as optional alternatives. 

Vishvarupaon YajHavalkyal.!— 

According to Manu, in all purely spiritual matters the 
Veda is the highest authority ; the Smrti-writers themselves 
regard the authority of the Smrti as extremely weak in com- 
parison with that of the Shruti ; all which leads to the con- 
clusion that when Smrti conflicts with Shruti, it is to he 
rejected. 

Apararjca on Yajnavcdkya 1. 7 — 

In the determining of Dharma, says Vyasa, the Veda is 
the only pure source of knowledge, — ‘ pure,’ i.e., whose autho- 
rity is beyond suspicion, — all the rest are ‘mixed,’— i,e., their 
authority is open to doubt. — Hence that is the highest Dharma 
which is learnt from the Veda ; what is declared in the 
Purana and other works is the lower Dharma. All other 
works of human origin are to be rejected in the matter of 
Dharma . . . Vashistha says that “Dharma is that which is 
prescribed by Shruti and Smrti; and it is in the absence of 
these that the ‘ Practice of the Cultured’ is to be accepted as 
authoritative.” 

Sanhskaramayukha, p. 1 — 

The order is (1) Shruti, (2) Smrti, (3) SadaehUra, (4) Svasya 
priyam, (5) Samyaksahkcdpaja kdma. Among Smrtis Manu 
is most authoritative, as says Angiras— g *rr tlT. 
^ (i.e. , not to be honoured). Also the Veda itself — ^ ^ 

Smrtichandrika, pp. 15 — 17 — 

Says Manu (2.14)-«f^Kr g m m griff 

i.e., where two Shruti texts are mutually contradictory, 
both are right; /i. e., the two courses laid down are to be 
treated as optional alternatives. The same rule applies to 
cases of conflict between two Smrti texts ; says Gautama 
Where there is conflict between Shruti 
and Smrti the latter is to be rejected ; so also when Custom 
conflicts with Smpti the former is rejected. When there is 
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conflict between Manu and another Smrti, the former is to be 
accepted, as says Angiras 

I? ’TI'JT jfNfe I 

ST % ?r?i; %?rfri5TR: ii 


Also Brhaspati — 



? 3 rig; airnTf^i 3 Jj’fri: 1 


In eases where the same act is prescribed in equally authori- 
tative texts in two different forms, we have to accept the 
more elaborate of the two and reject the simpler. 


Viramitrodaya-Paribhasa, pp. 25 - 29 — 

When there is conflict between two Vedic texts, both are 
to be regarded as equally authoritative, and in actual practice 
the two courses of action are to be treated as optional alterna- 
tives. Similarly when there is conflict between two Smrti 
texts or between two ‘customs.’ When there is conflict be- 
tween a Vedic text and a Smrti text, preference is to be given 
to the former as possessed of inherent authority, while the 
latter owes its authority to an assumed Vedic text.— When 
there is conflict between a Smrti text and a Custom, the 
Smrti is to be regarded as the more authoritative, e.g., the 
custom of the marrying of the ma,ternal uncle’s daughter 
cannot be accepted as authoritative when it is found to 
be in conflict with distinct Smrti texts forbidding that practice. 

There is a fprther distinction among authorities of the 
same class also. For instance, between two Vedic texts, if one 
is of doubtful import while the meaning of the other is clear, 
then the latter is to be given preference. If one treats of a 
more important matter than the other, it is to be given pre- 
ference ; e.g., if one deals with something to be done, while the 
other, with a minor detail of the act, the foi'mer is to set aside 
the latter. What occurs in the opening sentence sets aside 
what occurs in the concluding sentence; e.g., the opening 
sentence speaks of the ‘three Vedas,’ and the concluding 
sentence speaks of the ‘ Rk Verse ’ as to be recited ‘loudly’,’ 
the signification of the word ‘ Rk ’ in the latter is sublated by 
that of the word ‘ Veda ’ in the former, and the ‘ loudness ’ 
becomes connected with the three Vedas, and not with the 
mantras of -the Rg Veda only.— If what is said in one text is 
beset with more difficulties than what. occurs in another, then 
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the^formei* is to be rejected ; e.g., one text lays down that a 
man who accepts the gift of horses should perform as many 
sacrifices as the horses he receives ; while another speaks of 
Prajapati having given a horse to Varuna and performed a 
sacrifice to this deity ; —by which the gimr and not the receiver, 
is to perform' the sacrifice now if we accept the former, 
i.e., if we accept the view that the sacrifice is to be performed 
by the receiver of the gift, then we shall have the follow:ing 
difficulties in the construing of the latter text : (1) it will be 
necessary to take the Dative in ‘ Varwmya’ (‘ to Varuna ’) as 
standing for the Ablative {‘from Varuna and (2) to take 
the verb ‘ given ’ as standing for ‘ accepted ’ ; while on the 
other hand, if we accept the latter text, according to which 
the sacrifice is to be performed by the giver of the horse, then 
the only difficulty involved in the construing of the former 
text is to take the verb ‘ accept ’ as standing for ‘ give ’ ; and 
hence it 'is the former text that is rejected, and the conclusion 
is that the giver of a horse is to offer the sacrifice. Where 
one thing is enjoined in connection with a particular Veda, 
this is given preference over what would apply to that same 
in accordance with what has been prescribed in connection 
with another Veda ; e.g., in connection with the Yajurveda 
we have the injunction that its mantras are to be recited in an 
undertone ; in accordance with this rule one may be led to 
think that the chanting of the VaravanUya (a certain ya jus 
text set to the music of the particular soman) is to be done in 
an undertone'; but this is precluded by the ‘high pitch ’ that has 
been enjoined in connection with the chanting of the saman. 
What is enjoined in regard to the particular ‘ Vedic Recen- 
sional School ’ to which the performer’s family belongs is 
given preference over what may have been enjoined in connec- 
tion with another school.— The general law is superseded by 
the particular, and so on. 

In the case of Smrtis also,— the ‘ orthodox ’ Smrti sets 
aside the ‘ heterodox among the ‘ orthodox ’ smrtis also, if 
a certain course of action is sanctioned by one, but condemned 
by another, the latter • sets aside the former, and the action 
in question is to be avoided. What is laid down in reference 
to imperceptible transcendental effects sets aside what is 
enjoined for temporal or worldly ends ; e.p., the law prohibiting 
the killing of the Brahmana sets aside the law that ‘one may 
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kill a person who is threatening to kill ' ; as the latter course 
of action is meant only to serve the perceptible purpose 
of saving one’s life. The Smrti that is based upon a Vedic 
Arthavada is set aside by that which is based upon a Vedic 
injunction ; e.g., the law sanctioning the killing of the cow in 
honour of an honoured guest, -being based upon an Artha- 
vEda passage commendatory of the ‘ churning ’ or ‘ rubbing ’ 
of sticks, -is set aside by that which prohibits the said 
killing,— this latter being based upon the Vedic injunctive 
passage - ‘ Kill not Aditi, the hornless cow.’ 

Among ‘ Custom,’ ‘ Self-satisfaction ’ and ‘ Well-considered 
vow, ’--the preceding is more authoritative than the following, 
as declared by the Mitak§ara. 

In some cases what is sanctioned by higher authority 
is rejected by what is ordained by a lower authority; e.g., 
the drinking of wine (at the Sautramani sacrifice), even 
though enjoined by the Veda, is not considered right, in 
view of its prohibition during Kali Yuga contained in the 
Smxti. 

Any Smrti that goes against the ordinances of Manu is to 
be rejected —as declared by Brhaspati (see above). This is 
the view of the Kalpataru also.— Customs, local, tribal as well 
as family, are to be rejected if repugnant to the Veda or the 
Smrti or the Purana. 

As between Shruti and Smrti, the conclusion arrived at is 
thus expressed by Vyasa— ‘ That law which is deduced from 
the Veda is the Mplier, while that declared in the Pur3na and 
other Smrtis is the loimr ’; which means that in cases of conflict 
our first duty is to do what is laid down in the Veda, and the 
doing of what is declared in the Smrti can be justified only as a 
substitute, i.e:, to be adopted only when there is no possibility 
of the other being adopted. And this for the simple reason 
that according to Manu (11. 30), if one follows the ‘ sea)nd - 
best ’ course when the best course is possible, his action 
becomes futile ; so that the conclusion indicated by this is that 
even in cases of conflict the Smrti does not entirely lose its 
authoritative character ; all that happens is that the course of 
action sanctioned by it is rendered fruitless by reason of the 
superiority of authority attaching to the Vedic text to the 
contrary. 
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The variability of the Law is unfeignedly declared by 
Parashara in 1. 22 : — 

‘ The Law or the Right is one in the Krta Cycle, different 
in the Treta Cycle, yet different in the Dvapara Cycle and yet 
different in the Kali Cycle,— varying as it does, with the 
character of the Time-Cycles.’ 

On this Madhava makes the following observations : — 

The ‘difference ’ spoken of here is, not of the nature or 
essence, of the Law or Right, but of its modes. If it were the 
former, then it would imply a corresponding diversity in the 
Veda also, as the source of that Law ; while as a matter of 
fact, the Veda does not vary with the time-cycles. As regards 
the modes however, we have several instances of diversity : 
for instance, though the act of the Agnihotra-ottexmz itself 
is the same, yet there is diversity in regard to the mode of 
performing it according as it is performed in the morning or 
in the evening. For instance, at the evening-performance the 
sprinkling is to be done with the mantra ‘ Rtantva satyena 
parisinchdmi,’ while that at the morning-performance with 
the mantra ‘ Satyantva rtena parisinckami.’ Thus in the 
present instance also,, ‘the variation ’ lies in the mode of doing 
what is ‘ right,’ and not in what is ‘ right ’ itself ; the varia- 
tions being due to the nature of the time-cycle and of the 
capacity of the man doing the acts. This matter has been 
fully discussed in the Mimamsa Sutra VI. 3, where the 
conclusion arrived at is that in the case of the Agnihotra 
and such other obligatory rites, only those prescribed 
details have to be performed which it is within the capacity 
of the performer to perform. Baudhayana also has de- 
clared that the obligatory acts are to be performed to the 
extent that one can ; they should, on no account, be entirely 
omitted. 

The most important instance of variation is cited by 
Parashara (1. 23) himself — “ In theXrta Cycle, Austerity is the 
highest Z>Aama or Duty ; — in the TrUa, Learning ', — ^in the 
Dvapara, Sacrifice,— and in the Kali, Charity.*’ To the last 
Brhaspati adds ‘ sympathy and self-control.’ 

There is variation, according to Parashara (1. 24), not only, 
in Law, but also in the authority : — ‘ During the Krta, the 
Laws OTe those ordained by IfawM,— during the Treta, those 
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ordained by Gawtoa, “-during the Umpit fa , ihoHO ordaiw 

by Steifcfea-LiWta,— and durinpr the Knii, Iho.^e ordained I 
Parasha/ra.' 

The distinction however has never been tdwerved in acta 
practice ; as even up to this present time, the work of Mar 
holds the highest position aniong the J^nirtis. 

CON(tLlI.SH)N 

From the above we eonehulo that all the authorities » 

agreed on the following points -to 1 Th** Veda is the tir.si ar 
paramount authority ih) the Sm|*ti is mithoritative only in i 
far as it is not repugnant to the Veda, to which it owe.s its aiith 
rity land only on matters on which we have no paramount a 
thority ; (c) Practices or Customs tire tniaiworthy gnide.s, on 
as they are current among the ‘ cult uretl,’ and then too on 
'those that are not repugnant to Vedie or Smrti texts ; (fC tl 
judgment of the ‘Assembly’ of the learnetlis to heaeeeptt 
as authoritative only when it is not repugnant to tl 
Veda, and only when the judgment is 'imhiaHsed* hy improp 
feelings. There is not a single text, or ‘;exp!annt!on,’ whi< 
favours the opinion that Custom Is to override original tex 
—an opinion that hM been upheld by the Privy Council, ar 
endorsed by eminent writers on Anglo-Hindu Law. Neith< 
VijnSneshvara {MitUk^mTi) nor .Timulavjihana (Phnrmnmtnt 
nor Nilakantha (MayUkkn) eountenanee.H any .such view : ar 
these three are regarded by our lawyers as the founders ( 
the principar Schools of Law.’ 

We have purposely avoided referenee.s to. or review o 
the opinions held by modern scholars, as our pnrpiwe is 
present before the reader the view.s that liuve been held I 
the older indigenous scholars in as aeeuratr* Ji form ; 
possible. This is the rea.son also why we have adiled vei 
little by way of any comments of our own. 



CflAPTERlII 
JUDICIAL PROCEDURE , 

Section 1 
(A) COURT 

1. The Court is that ^here ihe Brahmana-Judge, appointed 
by the King, presides, assisted by three Brahmana-Assessors. — 
(Manu 8. 11.) 

Notes 

Three righteous persons (constituting a Court) shall sit [a) at each provin- 
cial boundary, (&) at the head-quarters of districts of ten villages, four hundred 
villages and eight hundred villages . — {Arthashastra 3.) 

Details about the qualifications of the ' Judge ' and the * Assessors ’ will 
follow later on. 

2. The Court-house shall be built within the Fort ; it 
shall stand by itself, to the East of the Palace, facing the 
East ; it shall be furnished with seats, garlands and incense, 
seeds and jewels, images of the gods of writing ; food and 
water. — (Brhaspati in Par^haramadhava p. 17.) 

Notes 

This house is called 'Uourt of Justice ' because it is here that cases are 
investigated and justice administered. 

S. The King shall enter the Court in the morning, after 
having performed his daily duties, and honoured his Precep- 
tor, Astrologers, Physicians, Gods, Brahmanas and Pr ests, 
with flowers and ornamente.— (Katyayana in Parasham- 
mSdJmva p, 17.) 

4. The exact time for holding the Court is between 7-30 
a.m. to 12 noon. 

5. No Court shall be held on the 8th, 14th, 15th, 23rd and 
30th days of the month. 

. 6. Courts are of four kinds : (1) The Chief or Central 

Court (descrflied above), (2) the Moot Court, held in circuit, 
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in different villages, (3) Court presided over by the Judge 
and (4) the Court presided over by the King.— (Paros/tara- 
mUdhava p. 18.) 

7. Apart from these Royal Courts, there are also what 
may be called Communistic Courts : (1) disputes among fores- 
ters being settled by foresters, (2) those among merchants, 
by merchants, (3^ those among soldiers by soldiers, (4) those 
among villagers and foresters by inhabitants of both places. 
(Bhrgu.) 

8. The following are the ten constituents of the Court : - 

(1) King, (2) Judge, (3) Assessors, (4) Smrti or Pro- 
claimer, (5) Computer, (6) Writer, (7) Gold, (8) Fire, 
(9) Water, and (10) Bailiff. 

9. In the Court, the King shall sit facing the East, the 
Assessors shall face the North, the Computer shall face the 
West and the Writer the South. 


Notes 


N. 

Writer 

W. King E. Computer 

S. 

Assessors 


Plan of the Court in Session. 


I. King 

10. The King is the Controller. -(Brhaspati.) 

11. Desirous of investigating cases, the King shall enter 
the Court, with a dignified demeanour, along with Brahmanas 
and Councillors, versed in counsel.— (Manu 8. 1.) 

Notes 

On this MedhStithi remarks that the Brahmanas invited to the Court 
should be such as are ‘ versed in counsel.’ 

In regard to the duties of the King, Medhatithi remarks that he him, golf 
should try all criminal cases involving the inflicting of penalties. As regards 
cases in general, he mentions the following authorities in the descending order 
of importance— (1) the King, (2) the persons appointed by the King (i.e., the 
Judge with the three Assessors), (3) Tribes, (4) Guilds and Pamilies.-quoting 
Narada (1.8). He goes on to make the distinction that “The King’s 
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business extends up to the inflicting of punishments, while that of the 
others only up to the pronouncing of the judgment-” To the four just men- 
tioned, Bhpgu, quoted by Parasharamadhava p. 19, adds ‘ vills^ers and 
citizens.’ 

II. Pradvivaka— J udge 

12. If, under pressure of more important business, the 
King is unable to try the suits himself, he shall appoint a 
Judge to try them, with the help of the Assessors.— They should 
be persons fully conversant with the Law.— (Yajfiavalkya 2.3.) 

Notes. 

According to others, even wheh he is trying the suits himself, the T^^ing 
shall have the Judge there to advise him. In this case, however, the functions 
of the Judge are purely advisory. 

13. The Judge is the person *who is to put questions, 
iprchehhati) to the parties and the witnesses in a dispute (and 
as such is called ‘ prad ’), and who delivers the introductory 
address and discusses the issues involved (and as such is called 
‘ vivaka ’). -Hence he is called the ‘ Pradvivaka.’—CNarada.) 

14. The Judge should be conversant with the legal pro- 
cedure bearing upon all the eighteen Heads of Dispute, well- 
versed in Logic and other sciences, learned in the Veda and* 
the Smrtis. — (Narada.) He shall be free from harshness, sweet- 
tempered, possessed of hereditary aptitude, clever, coura- 
geous, and free from greed. — (Srartyantara in Paroskara- 
madhava p. 22). 

Notes * 

This is quoted by Medhatithi under Manu (8.9), where the appointing of the 
Judge is laid down. Medhatithi adds that the Judge should know the Sdence of 
Morality also, which shall save him from undue influences. 

15. While the suit is pending, the Judge shall hold no 
private conversation with the parties ; if he does so, he shall 
be fined.— (Katyayana.) 

III. Assessors 

16. The number of Assessors shall be 3, 5 or 7. 
— (Brhaspati.j 

Note 

Manu (8.10) mentions only 3, which according to Medhatithi is the minimum. 

17. No one shall be appointed Assessor who is not conver- 
sant with the customs of the place, who is an unbeliever, or 
devoid of learning, or avaricious. 
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18. The Assessors are to investigate the cases.— (Brhas- 
pati.) 

19. Assessors are to be appointed by the King ; no one 
can sit in the Court as a matter of right. They should be 
‘ endowed with learning, both religious and secular/ the 
former consisting in the knowledge of the Veda and its- sub- 
sidiaries, — ‘ well versed in Law, and truthful’ (i.e., absolutely 
free from love and hatred, and as such capable of offering 
unprejudiced advice to the King).— (Manu 8.10, Yajfia. 2.2.) 

20. These Assessors should be Brahmanas ; but in the 
event of no Brahmanas with the requisite qualifications being 
available, the King may appoint Ksattriyas ; and in the absence 
of these latter, Vaishyas may be appointed. But they should 
all possess the above-metitioned qualifications. — (KatySyana 
in Par asharamWdhava V- 

21. The law may be propounded to the King by the BrShr 
mana,— never by the Shudra. — (Manu 8.20.) 

Notes 

This, according to Medh"tithi, means- that ‘ even though a Shudra, might 
learn bits of Law and become a councillor or an officer for inflicting punish- 
ments, he shall not pronounce any opinion on the merits of cases investigated in 
the Court.' — According to some people, if no Briihraanas are available, Ksattriyas 
or Vaishyas may be appointed,— but never a Shudra. 

'Ehe Brahman a Assessors come in only as advisers, not as actual adminis- 
trators of justice— says, Vishvarupa( on Y jaa. 2.1). The administrator is the King 
himself ; or, in his absence, the Judge i see below i. 

22. If the Assessors allow themselves to be swayed by 
covetousness or by passions or by fear or similar influences, 
and thereby do what is against law, each of them shall be 
fined— the amount of the fine to be double the amount involved 
in the suit^CYajha. 2.4.) 

Notes 

This penalty of fine has been prescribed only in connection with suite 
regarding property ; in the matter of suits relating, to assault and other causes, 
there are other penalties ; for instance, Visnu lays down * confiscation of the 
entire property ’ as a punishment for taking bribe. —If the assessor fails to 
understand the issues he should not say anything ; if he does pronounce any 
opinion without duly understanding the case, he should be fined double the amount 
involved. 

According to Vishvarupa, for the above delinquency, the King or Ms 
representative, the Judge, is to be fined double the amount of fine inflicted on the 
Assessors. 

23. The A&sessors shall not converse, in private, with 
Jhe parties ; if they do, they shall' be fined.— (Katyayana.) 
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IV. Smrti— P roclaimer, Herald 

24. The Smrti or Herald shall proclaim the judgment of 
the Court, and announce its decrees and penalties.— (Brhaspati 
in Vira. p. 42.) 

V. Computer 

25. The Computer is to compute the exact amount of the 
claims. —(Brhaspati. ) 

26. He should be well- versed in Grammar, Lexicography 
and Accountancy, honest and conversant with several scripts 
(Brhaspati quoted by Madhava p. 23) he should know 
Mathematics, Astronomy and Astrology. 

VI. Writer 

27. The Writer shall write down the judgments deliver- 
ed (Brhaspati) ; he should write legibly, should know Grammar, 
be truthful and of even temper. 

VII-VIII. Fire and Gold 

28. Fire and Gold shall be kept in Court for the purpose 
of ordeals. 

IX. Water 

29. Water shall be kept in Court for refreshment. 

X. Bailiff— S adhyapsla 

30. The Bailiff should be appointed by the King ; he should 
be a Shudra ; he is to be subordinate to the Assessors.— 
(Vyasa.) 

81. The Bailiff is to summon and watch the Plaintiff, the 
Defendant and the witnesses.— (Brhaspati.) 

Paris AD —Assembly 

32. The King shall also convene an assembly consisting 
of merchants of high families, of good character, advanced 
in age and wealthy they are to be present for watching the 
proceedings. — (Kstyayana. ) 

(B) WHAT IS ' VYAVAHSRA ’-‘SUIT’ -‘CASE ’? 

33. When a man wrongly harassed by another, prefers a 
complaint to the King or to the Judge, this is the ‘ institution 
of the suit.’— ^Yajfia. 2.6.) 
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CHAPTER 111 

Notes 

The institution of a suit consists in the ‘ asserting of one's claim as against 
another person ; when one man asserts ^this is my holding/ while another 
says 'it is mine/ It consists in the instituting of the entire set of proceedings 
consisting in (1) the Claim (Plaint), (2) the Answer (Rejoinder), (3) the Framing 
of Issues, (4) Arguments, (5j Investigation, (6) Evidence and (7) Judgment and 
Motive or Purpose (Mitaksara p. 227). 

According to Ya juavalkya (2.8) himself and the Apararka (p. 595) the 
‘ suit ' to be investigated by the King should be regarded as consisting only of 
the Claim, Answer, Evidence and Judgment the factor of Judgment is what, 
consisting of the action of the Court itself, cannot be regarded as a subject 
of investigation. It concludes that the action of the two par"-ies alone is to be 
understood as the ' suit. ' But it adds that as the Judgment also is something 
that has to be duly examined before pronouncement, there can be no objection 
to regarding that also as a constituent factor of the Suit itself. 

The term ' vyavahara? (suit) denotes, both by convention and etymology, 
the dispute between a plaintiff and a defendant, ending in a definite deci- 
sion. The conventional connotation of the term has been thus explained by 
K^ty^yana : 

"When, on the decline of righteousness, there arises, between two parties 
a dispute for the due ascertainment of their claims over a certain property, — 
such dispute is called vyavahara, case.'" 

In fact there would be no cases if all men were righteous. Brhaspati 
goes a step further and declares that cases always arise from either Hate 
or Avarice. 

The etymological meaning of the word ^vyavahara' has been explained 
by Katyayana : ‘ Vi ' is various, 'ava' is doubt and 'hara' is setting aside ; 
so that, ‘ vyavahara ' consists in the setting aside of various doubts (Parashara- 
madhava— Vyavahlra pp. 7—9). 

Medhltithi on Manu (8.1). —The name ' vyavahdra ' is given to that action 
of the Plaintiff and the Defendant which they have recourse to for the pur- 
pose of reclaiming their rights ; or it may stand for the non-payment of debts 
and such other matters themselves. 

34. The Claim is of two kinds— (a) resting on suspicion 
and (6) resting on facts ; it is said to rest on suspicion when 
the defendant is a person known to associate with bad charac- 
ters ; and it is said to rest on facts, when the stolen property is 
actually produced.— Claim resting on facts is again of two 
kinds— (1) negative,— vrlcien the plaintiff asserts ' this man 
borrowed gold from me, which he is not repaying,’ and 
(2) affirmative,— when the charge is in the form ‘ he is taking 
wrongful possession, of my lands.’— (Mita. p. 241.) The more 
detailed division . is under the Eighteen Heads of Dispute — 
Non-payment of Debt, Deposits, Concerns among Partners, 
Non-delivery of Gifts, Breach of Contract, Non-payment o| 
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Wages, Sale without Ownership, Rescission of Sale and Pur- 
chase, Dispute between Owner and Keeper, Boundary Dis- 
putes, Defanaation, Assault, Theft, Violence, Adultery, Duties 
of Man and Wife, Inheritance, Gambling and Betting.— (Manu 
8.4-7). There are again 108 subdivisions of these.— (Fide 
Narada 1.21). 

35. Neither the King himself, nor any servant of his, 
shall promote a suit.— (Manu 8.43.) 

Notes 

This has been explained by Medhatithi to mean that the Kling shall not 
cause a suit to be instituted. He cites another ^explanation, according to 
which ‘even though the King may be in a position to get at the offender 
directly, he himself shall not move in the matter until the offender has been 
brought before him by the person against whom the offence has been commit- 
ted, in a regular suit ; because it is only after the defendant has been defeated in 
the regular suit that it is time for the King to inflict the legal punishment.’ But 
this applies only to civil suits regarding debts and such matters; against 
thieves and criminals the King shall proceed on his }own initiative. There 
shall be no trial of a suit except when a complaint is received. — (Apararka 605.) 

36. The King shall not suppress a suit that has been 
brought up.— (Manu 8.43.) 

37. The following offences are ‘ cognisable ’ by the King 
himself, on his own initiative : Highway robbery, interference 
with collection of revenue, trespassing over ramparts of the 
fort, destruction of drinking-fountains, arson, filling up of 
protective ditches, betraying of state-secrets, unauthorised 
entrance into the King’s harem, sleeping apartments, treasury 
and kitchen, dressing more richly than the King and such 
other personal affront to the King (Pitamaha in Viramitrodaya 
p. 49) Disobedience of the King’s orders, killing a woman, 
adultery, theft, unspeakable abuse, abortion, abduction of 
girls, murder of Brahmana, cow-killing, destroying of standing 
crops. —(Saiiivarta, Narada in Vira. p. 51.) 

Notes 

As the King may not himself be able to detect such crimes he is to 
employ (o) Detectives and (i) Spies. 

The ‘ Detective ’ {Stobhaka) is one who, in expectation of reward, traces 
crimes and reports them to the King, and the ‘Spy’ (Sfi cAofta) is one who is 
appointed by the King to find out the delinquencies of other people. — iKatyayana 
in Vira. p. 61.) 

The Skohhaka is the private professional detective and the Suchaka, the 
police detective. 
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(C) PROCEDURE 
Preliminary Rules 

38. The claim shall be preferred by the plaintiff of his 
own accord, and not at the instigation of the King or his 
officers. -(Manu 8. 43.) 

39. After the plaintiff has preferred his claim, he shall 
be questioned— by the Judge or the Bailiff (Brhaspati) regard- 
ing the details of his complaint— who hasharmed you ?— in 
what manner ?— for what reason ? — (Katyayana.) 

40. If, on being questioned, the man remains silent, the 
case shall not be proceeded -with. — (Parasharamadhava p. 42.) 

41. If the man enter the court, accompanied by friends, 
and answer in an arrogant or disrespectful manner,— he shall 
be fined.— (Ushanas.) 

42. As a rule, the plaintiff shall appear in person, (a) But 
in some cases only, authorised representatives of the parties 
are allowed to appear. — (Katyayana.) (6) But the father, 
mother, or ffiend or relative may prefer the claim on behalf 
of the plaintiff, even without due authorisation.— (Pitamaha.) 
(c) Persons other than these, coming to speak for the plaintiff, 
shall be fined.— (Narada in Parasharamadhava p. 42.) 

43. If the plaintiff is too shy to state his case verbally, 
he should be given some time to recover himself— the time 
allowed being 3 to 7 days. — (Katyayana in Parasharamadhava 

p. 51.) 

44. The King or the Judge shall consult the members of 
the Court and then issue the summons for the defendant, - 
handing over the summons either to the plaintiff or to one of 
his own officers.— (Katyayana in Apararka p. 605.) 

45. He shall not summon one who is either too ill to 
attend, or a minor, or too old, or in , difficulties, or engaged in 
religious acts, or unable to attend without detriment to a 
more important business, or in mourning, or engaged in state- 
business, or busy with festivals, or drunk, or suffering from 
epilepsy, or insane. - ( Harlta in Parasharamadhava p. 39. ) 

46. These latter also may be brought to the Court in due 
time on conveyances provided by the Court, if the nature of 
the case requires their presence. - (Narada in Apararka p. 607.) 

47. But if the defendant's disabilities are such as will 
continue for along time, then he shall depute some one to 
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represent himself and in cases against a young woman of 
respectability, or one in confinement, or of the Brahmann 
caste, the King shall summon her relatives ; but this conces- 
sion does not extend to women who are not respectable.— 
(Brhaspati in Apararka p. 606.) 

48. The person summoned must attend in person to 
answer the charge, (a) But the ‘ incapable ’ may be repre- 
sented by his father, or son or brother or a qualified servant. 
(b) This iconcession is extended to such women as are either 
young, or in confinement, or belong to respectable families, 
or to the Brahmana caste ; but not to such women as are either 
their own mistresses, or independent or courtesans or out- 
castes.— (Katyayana.) This same exclusion from concession 
applies also to the wives of shepherds, wine-sellers and 
others of that class.— (Apararka p. 606.) 

49. When the defendant, being summoned, refuses to 
proceed to the Court, he shall be put under ‘restraint’ by the 
plaintiif.— (Narada in Apararka p. 607.) 

Notes 

That is, he should be prevented from taking food or doing such other 
necessary things ; but an exception is to be made in favour of persons who may 
be physically unfit. 

50. The methods of ‘ restraint ’ are as follows :—(l) The 
man may not be allowed to remain in the house (or he may 
be prevented from going out of a prescribed limit), (2) he rnay 
be prevented from taking any food for a day or so, (3) he 
may be prevented from going on a contemplated journey, 
and (4) he may be prevented from carrying On business or 
performing necessary duties. — (Narada in Aparurka p. 607.) 

51. One who transgresses the ‘ restraint ’ put upon him, 
shall be fined. So also if he disobeys the summons through 
arrogance. - (Narada and Katyayana in Apararka p. 607.) 

52. But if there are cogent reasons for the man’s non- 
attendance, such as the invasion of the country, famine, or 
sickness— he shall not be fined, he shall be summoned again. 
— (Vyasa in Paros/iamm^/iava p. 41.) 

53. If the plaintiff has recourse to improper methods of 
restraint— such as preventing the man from paying the calls 
of nature and so forth, — he shall be punished.— (Brhaspati in 
Apararka p. 606.) 

F. 8 . 
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54. Persons who have climbed a hill or a tree, or are 
travelling on carts or boats, or riding a horse or elephant, 
—shall not be put under restraint.— (Narada in .Apararjfea 
p. 606. ) 

65. The cultivator shall not be put under resti’aint during 
the sowing season, nor until he has harvested and garnered 
the crops nor one who is about to marry, or very ill, or going 
to perform a sacrifice, or who has already been sued by another 
person, or one who is working for the state ; nor soldiers 
during a war, nor a minor.— (NSrada in Apararka p. 607.) 

56. These persons are also not to be summoned.-— (Bid.) 

57. If the person put under restraint fails to present 
himself before the Court, he is to be summoned by the King, 
(a) But before summoning the defendant, the Court shall 
take from the plaintiff a surety, who will undertake to produce 
the latter when the defendant turns up.— (Narada in Apararka 
p, 607.) 

58. The officer ca,rrying the summons shall have his 
feeding and allowances paid by the person summoned.— 
(Katyayana in Apararka p. 607.) 

(D) TRIAL 

59. When in answer to the summons, the defendant has 
appeared in Court, he shall be kept in a guarded place.— 
(Katyayana in Apat’arAja p. 608.) 

60. The Judge and the Court shall— before the case is 
decided (Apararka)— [in cases where a summary trial and 
judgment are not possible, according to Vishvarupa'j— take 
sureties for both the plaintiff and the defendant ; (a) the surety 
should be one who is able to meet the liabilities under dispute, 
e.g., the amount of debt involved, or the amount of fine 
likely to be inflicted and so forth. — (Yajfia. 2.10 b. ) 

61,.' If no sureties be forthcoming, officers should be 
appointed to watch the parties ; the wages of these officers 
being paid daily by the parties concerned.— (Katyayana in 
Apararka p. Q18.} 

Notes 

According to the Apararka, these wages are to be realised subsequently 
from the defeated party. 

The taking of sureties is necessEuy, because the law is that if the defen-r 
dant denies the claim set up by the plaintiff— and the latter succeeds in sub- 
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stMtiatinghis claim, by means of oral and documentary evidence, then the 
defehdant has to pay the amount of the claim to the plaintiff, and also an eqjx&l 
amount as fine, for false denial, to the King. On the other hand, if the plaintiff 
fails to substantiate his claim, he becomes a false claimant, and thus liable to 
apay to the King a fine which is the doable of the amount claimed.— (Yxjtia. 11.) 

The same rule holds also in cases where the defendant's answer takes the 
form of * Confutation,’ or of ' Citing of Previous Decision.’ In this case the 
plaintiff becomes the ' denier,’ and hence, if he is made to admit the contention 
of the defendant, he becomes liable to pay a fine equal to the amount of his 
claim. If, on the other hand, the defendant is unable to establish either the 
/ Previous Decision’ or the 'Confutation,' then he becomes the ' false claim- 
ant,’ and as such, liable to pay to the King a fine double the amount of the 
claim, and to the plaintiff, the full amount of the claim. 

In a case where the answer of the defendant has admitted the claim, 
there is no fine. 

Though these rules are directly applicable to cases of Recovery of Debt, 
yet they maybe applied to cases dealing with the other Heads of Dispute also. 
If the pi aintiff fails to prove the charge he has brought against the defendant 
then, being a false accuser, he shall pay a fine which should be the double of 
what the defendant, if proved guilty, would have had to pay. If, on the other 
hand, the defendant denies the charge, and the plaintiff establishes it against 
him, he shall pay to the King the fine prescribed as penalty for the offence. 

Similarly in cases of ' Confutation ’ and ' Citing of Previous Decision.’ 

62. If the surety fails to produce the party he stands 
surety for, he shall pay the amount of the claim ; but the son 
of the surety shall not be liable for this payment, if the surety 
had stood for appearance only ; but if the surety had stood 
for payment, then his heirs can be made liable.— (Manu 8. 
158-160.) 

63. The following persons are not admissible as sure- 
ties 

The master, a known enemy, a person deputed by the 
master, a disloyal person, one who has himself been fined, 
•one who is himself under trial, state-servants, ascetics, one 
who is unable .to pay the claim or the fines, one who is not 
known to the Court.— (Katyayana.) 

64. If a party fails to offer the requisite surety, he 
should he kept under guard ; the wages of the guard being 
paid by him at the end of each day. Shudras should be kept 
in chains. But when so guarded, the man shall hot be kept 
from his obligatory duties.— (KatySy ana.) 

65. Suits are to be tried in the order of the castes of the 

plaintiffs, the Brahmana's suit should be heard fii'st, and so 
*oh,— (Manu 8. 24, 
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66. Where the suits filed are not of equal importance, 
they have to be taken in the order of their importance.— (Me- 
dhatithi.) 

67, Until the charge against the defendant himself has 
been disposed of, he shall not bring a counter-charge against 
theplaintiif.— (Yajfia. 2*9.) 

Notes 

This prohibition however does not apply to the answer in the form of Con" 
futation ; though this also involves a sort of counter-charge, yet it is more in 
the nature of answering a charge than in that of a counter-charge. 

68. If there is a counter-charge, the complaint should be 
made after the charge first brought against the man has been 
dealt with. -“^Yajna. 2*0. 

69. No fresh complaint should be lodged against a person 
who has already been charged by another person and is still 
under trial. — (Yajna. 2.9.) 

70. In the written plaint, the plaintiff should not alter 
the nature of the claim originally lodged orally.-— (Ysjfia. 2.9,) 

Notes 

For example, If on the former occasion he has complained that ‘ the man 
is not paying up the hundred rupees that he had borrowed,^— this should not be 
altered, in the written plaint, into the form that 'he took 100 rupees from me 
by force.* 

N rada says—' The plaintiff who renounces the ground of charge previous^ 
ly made and takes up another is to be regarded as a person of lost cause. * 

According to the Apar^rka what is prohibited is a subsequent statement 
which is inconsistent with, or contradictory to, what has been said before. 

According to the Mitaki^ara, in civil suits the prohibitions here set forth do 
not affect the main issue of the case. They only interdict certain contingencies 
which are undesirable, in the sense that they render the person concerned liable 
to punishment. But in criminal cases, the said contingencies also affect the main 
issue, and make the man liable to lose his case. For instance, if the first report 
has been in the form ' I have been struck by the defendant by his feet in my 
hand,* and in the written charge he says ' I was struck by hand in my legs,* he 
is not only to be fined for this prevarication but also liable to have his main case 
dismissed. 

71. Counter-charge is permissible in cases of Abuse, 
Assault and Violence.— (Yajfia. 2.10 a.) 

Notes 

In such cases, the defendant may make a counter-charge, even before he has 
imswered the charge brought against himself. And such counter-charge is 
ma4e^ not for the purpose’of starting simultaneous cases, but only for that pf 
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having his own punishment reduced. For example, a man who has been charg- 
ed with assault, may urge, in extenuation, that the complainant had struck him 
first ; and if he succeeds in proving this, the punishment inflicted upon him 
would be lighter than what it would have otherwise been. In fact, the same 
penalty is inflicted on both parties ; though according to N rada, the 
man who committed the assault flrst deserves heavier punishment than the 
one who only retaliates.— (If 

In the event of a counter- charge, that party should be heard first whose 
grievance is the more serious. 

72. Very serious charges of violence, theft, assault and 
defamation, and also of hurting or killing the cow and such 
other cattle, and those relating to women [those against 
women according to Vishvarupa] should be heard immediately; 
and the defendant sbuuld be made to answer the charge at 
once,— (Yajna. 2.12.) 

Notes 

In other cases, if the latter asks for time, this may be granted and 
another day fixed for the hearing ; the grounds for such request have been 
described by Brhaspati as extreme shyness and fear. K ty'iyana lays down 
detailed rules as under : — 

73. If the act complained of has been committed on the 
same day, the case should be heard on that very day ; if the 
occurrence took place a year before, the hearing may be post- 
poned for a day ; on the lapse of six years, it may be post- 
poned for three days ; after twelve years, for seven days ; 
after twenty years, for 10 or 15 days ; after 30 years, for one 
month.— (Katy ay ana. ) 

Notes 

But discretion is given to the Court, to be exercised in view of the merit 
of each case. — {Apararha p. 619. ) 

If the case is a difficult one and the Court finds it necessary to devote more 
attention to it, it may itself postpone the hearing. - {Ibid.) 

Non-suiting without Hearing 

74. If a creditor tries to realise the debt, not admitted by 
the debtor,— without seeking to prove his claim in a court of 
law — by arrresting him, or by some other forcible means, he 
shall have his claim dismissed and also be fined. — (.Yajfla, 2. 16.) 

Notes 

This means according to M:4hava(p. 58), that the man can never revive 
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75. If a debtor should run away without paying the debt 
which has been admitted by him, or which has been proved in 
a court of law, — he also loses the case and shall be fined, 
-(ygjtia. 2. 16.) 

76. On being summoned by the King, if the accused 
declines to make any statement in Court, he also loses the case 
and shall also be fined.— (Yajfia. 2. 16.) 

77. On being questioned, if the man mentions a wrong 
place (as one where the transaction took place), or retracts 
a previous statement, or makes mutually contradictory allega- 
tions, or fails to support an allegation, or prevaricates, — or 
secretly converses with a witness, or shirks investigation, — or, 
on being questioned, remains silent,— such a person fails in 
his suit— (Manu 8. 53—60.) 

Notes 

MedKatithi— Aster the plaint has been duly explained to the defendant, 
and on bein? questioned about it, — the latter is uoable to answer any questions, 
he should be 'non-suited.’ The time within which the defendant must submit 
his answer is 45 days. But the plaintiff should answer questions relating to 
his plaint, on the same day ; if he fails to do so, he shall be imprisoned and fined. 

78. On being asked to name his witnesses, if the party 
fails to name them, he shall be non-suited. — (Manu 8. '57.) 

79. (1) Having made one statement, if he subsequently 
makes a totally different one ; — or if he says to the defendant 
‘I have not filed a suit against you’; — (2) if he shows dis- 
respect towards the Assessors or the witnesses ;~(3) if on 
being summoned, he fails to appear ; —(4) if he fails to put in 
the Rejoinder ;— or (5) if he absconds after being summoned, — 
he shall be non-suited.— (Narada in Parasharamadhava, p. 64.) 

80. The party is ‘ defeated ’ (1) if he, on being summon- 
ed, absconds, or (2) remains silent, or (3) is refuted by evi- 
dence, or (4 himself admits the claim.— The absconder is to 
be ‘ defeated ’ after a fortnight ; the man who gives no answer, 
after seven days, and the other two, at the time of the hear- 
ing. — (Brhaspati in Parasharamadhava p. 64.) 

Notes 

But if these delinquencies are found to be due to circumstances beyond the 
man’s control, he shall not suffer for them.— (Madfeaoo p. 64.) 

after having made one statement, 
subsequent ly retracts it and makes another,— if he fails to bear 
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in mind, in making further statements, what he has said 
before,— if, even though the statement of the other party is 
apparently such as he cannot admit, yet he remains silent 
and does not proceed to confute it; -having said that he can 
produce a number of witnesses, if he fails to produce them 
when called upon to do so, — or if he produces fewer witnesses, 
or such as are not admissible if having named one witness, 
he actually produces another if, in course of the deposition 
of the witness produced by himself, the plaintitf says, ‘ What 
he is saying is not true ; — if he converses with the witnesses at 
an improper place,— he shall be non-suited. — (Arthashastra 
3. 1.) 

82. In eases of non-suiting after the deposition of the 
witnesses the plaintiff is to be fined the fifth part of the 
amount claimed by him.— When the man is non-suited after 
his own statement, he shall pay as fine the tenth part of the 
amount claimed by him. — The non-suited plaintiff shall also 
pay the eighth part of the wages payable to the judges ; also 
the travelling and fooding expenses incurred, are to be paid 
in cash, computed according to the price of the conveyances 
and food-stuffs involved.— (Arthashastra 3. 1.) 

83. Even after the suit has been decided against the 
above four kinds of men, they can revive their case after pay- 
ment of a fine the man who changes his statement paying 
5 Panas; one who has shown disrespect to the Court, 10 
Panas ; one who does not attend, 12 Panas ; the man who does 
not answer, 16 Panas ; one who absconds on being summoned, 
20 Panas.— (Eatyayana in Parasharamaihava p. 57.) 

Notes 

The rule that a complaint cannot be revived (Kity'yana) is meant for 
ordinary criminal eases, not for civil suits— (M dhava p. 68), — specially those 
relating to cattle, women, land and debts, where the delinquent may be fined, 
but he does not lose his claim.— (,N rada.) 

Hints have been provided for the Court to determine whether a deponent- 
plaintiff or defendant or witness— is honest or dishonest. For instance, if the 
man, while in Court, show-s signs of his mind, speech, body or movements being 
affected, without any apparent cause, -he should be regarded as ‘dishonest.’ 
The following are a few of these signs :— (1) He changes his position constantly, 
does not stand in one place for any length of tune, C2r keeps passing his tongue 
over the corners of his mouth, — these two being signs Of his ‘ movements ’ 
being affected, — (3) perspiration breaks out on his forehead, (4> his face becomes 
pale or dark, (5) he twists his lips— these being signs of his ‘ body ’ being 



64 


CHAPTER 111 


alfected,— (6) his speech is choked and halting, (7) he talks much and inconsis- 
tently,- these being signs of his ‘ speech ’ being affected, -(8) he fails to answer 
Questions addressed to him, and does not look in the face of the questioner, 
— these are signs of his ' mind ’ being affected. 

All these are mere indications of the possibility of dishonesty ; they should 
not be taken as absolute proof of the man being (dishonest ; it being difficult to 
discriminate whether the signs are actually the effect of nervousness due to 
consciousness of guilt, or those of the man’s natural nervousness in the special 
surroundings. The Aparirka definitely asserts that these are to be regarded 
only as ‘ auxiliary evidence,’ and not such evidence as should be the sole ba.sis 
for decision. 

Compounding 

84. If the parties come to an understanding after the 
preliminaries have been finished and the trial has commenced, 
—they should be fined double the amount of the claim.— 
(Brhaspati in Madhava, p. 58.) 

Notes 

But according to K'ty'yana, this refers to eases where the parties have 
deceived the King ; and in eases where there is no such deception, the parties 
coming to an agreement are not to be fined. 

In certain cases there is mutual settlement by the order of the King 
in cases where the evidence on both sides is equal, for instance. 

(1) Plaint 

85. There are four factors in a case :--(!) Plaint, (2) Re- 
joinder, 1 3) Evidence and (.4 Judgment. When, in answer to 
the summons, the defendant has presented himself, the claim 
should be reduced to writing, in the presence of the defendant, 
exactly in the form in which it had been set forth previously 
ie.g., according to Vishvarupa, stating the charge along with 
all attendant details, introductory and explanatory] ; and this 
written claim should have the names and castes of the two 
parties, the substance, amount and number of the property, 
the year, the month, the fortnight, the day and other details 
duly stated therein. — (Yajna. 6.; 

Notes 

’ The claim thus set forth in all its details is what is called ‘ Bha^a,’ 
‘ Bra ijwi,’ ‘ Paksa’ i.e.. Plaint. The difference between ‘ claim ’ and ‘ plaint ’ 
lies in the fact that when the claim is preferred in the first instance, it states 
merely the claim, while in the plaint it is set forth in full detail and in due form. 
The plaint that is not in proper form should be rejected.— Uporur*a p. 609.) 
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The insei'tion of the year is not necessai’y in all cases; it being essential 
only in cases of deposits, gifts, and sales, and also in money-lending tran- 
sactions. — The names of the country and town and so forth are to be stated 
only in the case of immovable property. Says Katyayana— ^ Country, town, 
exact situation, caste of the parties, names of the parties and their neighbours, 
residence, documents, exact measurements, specification of the field or land, 
names of three ancestors of the parties, also the names of the King and his 
two predecessors,— these should be stated in all disputes over immovable 
property/ 

The Apararka adds that of the details, only those should be mentioned 
which have any bearing upon either the establishing or the rejecting of the 
claim. For instance, when the claim pertains to debts, it is necessary to men- 
tion the date in detail, for the purpose of computing the interest. 

Plaints that do not fulfil the necessary conditions are to be regarded as 
invalid. The grounds of invalidity have been thus set forth in detail : 

86. The King shall reject every plaint which is either 
palpably absurd or irremediable or meaningless or futile or un- 
provable or self -contradictory. — (Quoted in ApararAa p. 600.) 


Notes 

^ Absurd e. g., ‘ The defendant is not returning to me the hare’s horn 

that I had lent him.’~‘ Irremediable' —e. y., ‘ This man takes advantagelof the 
light emanating from the lamp in my room.' The meaningless'— e^ g., ‘He 
has taken my Abracadabra .' — • Futile'— e, g., ‘ This man relates Vedic texts 

in a sweet voice near my house.'— ^ Unprovable'—e.g., ‘ Devadatta laughed 
at me ’ (in proof of which no evidence can be adduced). ^ Self-contradictory '— 
g.y ‘ I have been abused by this dumb man.’ ^ Virnddha,' according to 
Apararka, may mean * what is prejudicial to the best interests of the state or 
the country ’ ; this is in accordance with Katyayana.— ( p. 609.) 

Among inadmissible plaints, some texts, e. < 7 ., that of Katyayana (quoted in 
Apar'drka'p. 609) mention also ^ one that is aitekapadasahklrna.' This has 
been taken by the Apararka to mean that plaints have to be rejected on the ground 
of ‘ misjoinder of claims ’ ; but the MitFik^ai a t p. 253) does not accept this view ; 
it argues that even such plaints are admissible as ' this man has taken from me 
gold, silver and clothes ’ ( where though the dispute is under one head, yet it per- 
tains to several things),— or as ‘ this man has borrowed from me money on in- 
terest, I deposited gold with him, he is wresting my field from me (where the 
plaint refers to several heads of dispute).— What is really meant by the text in 
question is that whenever such a ‘ mixed up ’ plaint happens to be presented, each 
part of it should be dealt with and tried separately. This has been distinctly 
laid down by Katyayana. The words of Katyayana, quoted by Apararka 
(p* 610), mean that Hhe King shall admit a plaint even though it contains 
several assertions,’ such as /The defendant borrowed from me 100 gold-pieces 
in Pstaliputra, and then after a month at Benares he borrowed some clothes, 
and again after a year some grains ’ There is no ‘ misjoinder ’ in this case as 
every one of the assertions falls under the same * head/ 

■ ■■P. 9', :■ 
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87. The complaint of one man against several is inad- 
missible ; so also is the complaint of the teacher against his 
pupil, or that of the father against his son, or that of the 
husband against the wife and vice versa, or that of the master 
against the slave and vice versa. — (Narada.) 

88. The following six kinds of suits shall not be enter- 
tained— (1) one relating to a secret transaction, (2) to business 
transacted in an inner room, (3) to business transacted at night, 
(4) or in forest, (5) or fraudulently, (6) or what is not known to 
anybody except the two parties. He who lodges or promote^ such 
complaints shall suffer the first amercement.— But even suits 
relating to secret transactions may be entertained when they 
pertain to debts contracted on such pledges as a house, a 
garden and the like ; -also those relating to Inheritance, 
Deposits (open and sealed) and Stridhana,— or those filed by 
such women as cannot go out of their house, or are ill ; also 
suits relating to such nocturnal transactions as theft, defama- 
tion and so forth;— also those relating to such transactions in 
the forest among merchants, herdsmen, foresters, and so forth; — 
also such fraudulent transactions as those by forgerers and 
dealers in false gold and such things ;— also what is known 
only to the two parties, in such cases as those of love, marri- 
ages and so forth.— 

89. No suits shall be entertained which are filed by 
those who are dependent on others, or by a person whose 
father is alive, or by one who has sons, or by an outcast 
brother, or by a younger brother not separated, or by a woman 
who has her husband or son living, or by a slave, or by a minor, 
or by a person too aged, or by persons accused of a heinous 
offence, or by a renunciate, or by one who is of deficient limbs, 
or by those too much addicted to vices except when these 
persons have given a power-of-attorney to a person.— 

SO. All such suits shall be entertained as are filed by the 
proper parties and relate to transactions at the proper time and 
place and supported by adequate evidence. - (ArthashSstra 
3.1.) 

Notes 

The AparS’rka (p. 611 ) adds that the coniplaint of one man against several 
is inadmissible only simultaneously; it can certainly be admitted and dealt 
with severally one after the other ; that in the case of slaves, they should be 
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sued in the name of their masters;— what is said regarding the teacher and 
his pupil means that if the teacher has chastised the pupil according to law, 
no charge of criminal assault shall lie against him. 

According to Vishvarupa, the inadmissibility of suits between near rela- 
tives, such as husband and wife and so forth, is indicated by the term ^ par aili ' 
in Yajuavalkya’s definition, which he explains as ■ not related.’ 

91. (1) If only one person claims the property which 
belongs to several persons ; (2) if the measurements of the 
land or the number of articles claimed, do not tally with the 
real state of the things concerned, the plaint is to be rejected ; 
'3' so also if the plaint fails to mention the source from 
which the plaintiff acquired the thing under dispute — whether 
gained by learning, or acquired by purchase, or inherited ; 
(4) if the year, the month, the fortnight, the date and the day 
are not entered ; (5) if the plaintiff cites his witnesses before 
the other party has put in his rejoinder; (6) if the plaint is 
dubious, not definite ; (7) if it is set forth in wrong order ; 
(8) if the details of the property are described, and not the 
property itself; (9) if it is confused ; (10) if it is futile, i.e., 
not stating facts and proofs ; (11) if it is barred by limitation ; 
(12) if it contains a double claim, and entails the necessity of 
proving two propositions —the plaint is invalid. — (Narada in 
Parasharamadhava p. 49.) 

92. The term ‘ party ’ includes also the son or the father, 
or some other person duly authorised by the complainant. 
The defeat or victory of these representatives constitutes 
the defeat or victory of the original complainant himself. 
— (Katyayanain Parasharamadhava p. 42.) 

93. What has been stated by the complainant, or his 
accredited agent, should be reduced to writing ; first on the 
ground or a wooden slab ; and then after having been duly 
revised and corrected, it should be conveyed on paper. 
— (Katyayana in Parasharamadhava p, 52.) (a) The corrections 
and elucidations and also additions to the plaint can be permit- 
ted only until the Rejoinder has been submitted and seen. 
—(Narada in Parasharamadhava p. 52.) 

94. The Court should never call for the rejoinder 
until the plaint has been duly revised and amended by the 
complainant.— (Brhaspati in Parasharamadhava p. 53.) 

95. If through some physical disability the complainant 
is unable to make his full statement on the spur of the 
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moment, he should be given some time to recover his 
composure. — (/ft'id.) 

96. Where the plaint is accompanied by a counter- 
plaint, that party should be allowed the first opportunity of 
stating his case who belongs to the higher caste (Brhaspati in 
Parasharamadhava p. 46) or that man whose complaint is more 
serious should be allowed precedence.— (Narada in Apararka 
p. 611.) 

97. Complaint is of four kinds (1) Suspicion, in which 
the defendant is only suspected of having wrongfully taken 
what belongs to the plaintiff ; (2) Definite charge, in which 
the lost property has been actually found in the posses- 
sion of the defendant ; (3) Claiming of one’s dues ; and 
(4) Appeal — request for revision of decision. — (Brhaspati in 
Parasharamadhava p. 61.) 

(2) Rejoinder— Answer 

98. After the defendant has heard the plaint read 
out to him, his answer should be taken down, in the presence 
of the plaintiff.— (Yajfia. 7 a.) 


Notes 

Vishvarupa explains that the last condition is added in order to enable the 
Court to come to an immediate decision, and must pertain only to suits of very 
urgent character. This Answer or Rejoinder should be one that Od traverses 
the plaint, (h) is reasonable or firm (Apararka), (V) definite, (d?) consistent and 
(«) not couched in difficult language.— It shall not be * too lengthy ' says Hsrita. 

99. In criminal cases the answer should be called imme- 
diately after the complaint ; in other cases the time for the 
answer may be extended, in accordance with the wish of the 
parties, or of the Court, — (Yajfia valkya 2. 12 ; Mita. p. 280, 
also Narada 1. 32.) 

100. There are four kinds of Rejoinder— (1) Admission :— 
the plaintiff having urged that ‘this man owes me a hundred 
rupees,’ the defendant answers ‘yes, I do owe if; (in this 
case the suit ends at this second stage, says the Apararka); 
(2) Denial:— may be in four forms- (a) ‘This is not 'true, 

I do not owe anything,’ (6) ‘I do not know anything about 
it,’ or ‘I do not remember’ (Aparai-ka), (c) ‘ I was not present 
at the place mentioned by the plaintiff,’ (d) ‘ 1 was not born 
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at the time mentioned by the plaintiff ’ ; (3) Confutation 
0 .^., the defendant admits the loan but asserts that it has 
been repaid ; and (4) Urging a previous legal decision : — ‘The 
claim that has been preferred against me by the plaintiff has 
already been disposed of by a previous decision of the Court/ 

Notes 

Rejoinders not fulfilling these conditions are called ' wrong/ For example, 
—(1) or rejoinder : the claim J)eing in regard to 100 gold 

pieces, the answer is ' I did borrow but either 100 gold pieces, or only 100 
ma^a of gold ; (2) Irrelevant : the claim being in regard to 100 gold-pieces, 
the answer is ‘ I owe 100 copper-pieces ' ; (3) Meagre: 100 gold pieces being 
claimed, the answer admits five; (4) Excessive: 100 gold pieces being 
claimed, the answer admits 200; (5) Toticking a part of the claim : gold 
and clothes being claimed, the answer admits the gold; (6) Confused: the 
plaint is in regard to debts, the answer refers to some other head of dispute; 
e.g,f the claim being in regard to 100 gold-pieces, the answer is ‘ I have 
been assaulted by him’; (7) Irrelevant regarding place: the complaint 
being that ‘ the man has wrested my field situated in Benares on the 
eastern side,’ the answer is simply ‘ I have taken possession of a field ’; 
(8) Inexplicit : the claim being in regard to 100 gold-pieces, the answer is 
‘Is it I alone who owe money?’ The implication being that the judge or the 
complainant himself may be owing money to people ; (9) Couched in unintelligi- 
hle language : unusual words being used, e.g^ ‘ arjima ’ for the Cow (Apararka); 
(10) Inconsistent : 100 gold-pieces being claimed, the answer is—' I did 
borrow the money— I do not owe it’; (11) Couched in difficiilt language: 
the claim being that the defendant’s father had borrowed 100 gold-pieces 
from the plaintiff, the answer is ''Grhttash.aiavachandt siwarndnmn piiurnm 
jawami,’ which means ' I never heard from my father that he had borrowed 
a hundred gold-pieces,’ but is difficult to construe ; (12) Unreasonable: the 
claim being that ‘ the man having borrowed hundred rupees on interest, he has 
paid the interest, but not the principal, ’ the answer is ‘ It is true that I paid 
the interest but I never borrowed principal’ (Mitlkaara, pp, 258-259.) 


101. The following are the inadmissible forms of Rejoin- 
der ; — (1) Aprasiddha, unknown or unintelligible — when the 
statement is made without proper knowledge of the nature 
and number of articles claimed, or of the time of the alleged 
transaction ; or when the statement is made in language 
not known to the Assessors ; (2) Contradictory : having 
asserted ‘I repaid the entire debt during my childhood,’ 
later on it is added ‘ I did not pay (3) Too brief-, 
(4) Too diffuse; (5) Doubtful: i.e,, couched in words admit- 
ting of double meaning, e.g., ‘ maya-deyam’ which may mean 
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‘ I should pay’ {miya deyam) and also ‘ I should not pay ’ 
(maya adeyam) ; (6) Impossible : e.g. the man being only 
16 years of age, says ‘ this was paid by my grandson’; (7) 
‘Couched in difjieiUt language’ ; (8) Irrelevant: instead of 
answering the claim for the debt, the man says, the plaintiff 
has beaten me ’ ; (9) Defective : if the man admits 200, when 
the claim is for only 100 ; (10) Inexplicit : when the words are 
uttered indistinctly and in a round-about manner ; (11) 
Confused: ‘ Mntenaiva* sadadey am may adeyam,’ which may 
mean ‘ Is he always to pay and I to repay,’ or ‘ Is he always 
to repay’ or ‘ Is he always to pay and I to pay’; (12) Diffi- 
cult, requiring an explanation ; and (18) Puerile, which has 
no bearing on the case.— (Katyayana in ParashararaMhava 
pp. 57-60). 

102. The Rejoinder should contain a single answer, definite 
and to the point,— there should not be a jumble of statements. 
—(Katyayana in Mitaksara p. 259.) 


Notes 

That such a Rejoinder is not right is due to the fact that it confounds the 
issues ; the plaintiff has claimed the re-payment of the loan of a 100 gold- 
pieces and a hundred rupees ; if the defendant's answer, is that ‘he never 
borrowed the 100 gold-pieces, the 100 rupees he had borrowed but has repaid 
it/— this is not right. Similarly there may be misjoinder of Confutation and 
Citing of Previous Decision ; in the aforesaid claim, if the answer is that 
‘ 100 gold-pieces that were borrowed by me have been already paid, as regards 
the claim of 100 rupees, this has been already disposed of by a previous law- 
suit,'— it will be necessary for the defendant to adduce evidence, oral or 
documentary, in support of the first part of his answer, and either adduce the 
previous decision, or prove it otherwise, in support of the second part ,* and this 
would give rise to confusion.— Similarly in cases of the misjoinder of three or 
more forms of answer. 

These mixed Rejoinders are inadmissible only when they are taken to- 
gether; but there would be no confusion if each one of the several issues raised 
were dealt with separately, in a definite order this order being determined 
by the wish of either the plaintiff, or the defendant, or the Court. In a case 
where the two parts of the Rejoinder are such that the subject-matter of one 
is much less than that of the other, then that which pertains to the larger 
amount should be taken up first; in a case where one part of the answer 
admits a claim and another disputes it, the latter should be dealt with first, 
as no investigation is needed regarding the point admitted ; the claim 
being that the man has borrowed U/ 100 gold-pieces, (2) 100 rupees and (S) 
clothes,— if the answer admits (1), denies (2) and in regard to (3) says that he 
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did take them, but had returned them. In the same case, if there is a mixture, 
in the Rejoinder, of ^Denial ’ and "Previous Decision,’ the part of the claim 
covered by the Denial should be taken up first — (Mitaksara p. 260.) 

An example of another kind of mixed Rejoinder we have in the case 
where the plaintiff having claimed that ‘ This is ray cow, lost on such and suoh 
a date, and seen in the house of the defendant,’ the answer is — " This is not true, 
this cow was in my house, or was born in my house, long before the day men- 
tioned in the plaint. ’ This cannot be a wrong Rejoinder, as it does succeed in 
traversing the claim ; nor is it in the form of mere Denial, as it contains 
confutory arguments also. It must therefore be regarded as di. Denial 
accompanied bi/ Gonfufation. In such cases the onus lies on the defendant. 
So also in cases of mixture of Denial and Citation of Previous Decision.— In no 
case should there be a commingling of issues. 

Why the mixed Rejoinder is inadmissible is explained by the Apararka 
(p. 613>. In the case of the Rejoinder being in the form of " Denial’ the onus 
of proof lies on the plaintiff ; while in the case of its being in the form of " Con- 
futation,’ it lies with the defendant; so that if the Rejoinder is of a micred 
character— partly " denial’ and partly ‘ confutation’ — then the onus becomes 
divided and this confounds the issues. 

103. After both parties have reduced their statements 
to writing, and after the commencement of the trial, if either 
party says anything not already contained in statement, he 
loses the case. - (Katyayana also Narada in Parasharamadhava 
P. 671.) 

104. If the defendant does not put forward any answer, 
he should be made to do it.— (Brhaspati— Parasharamadhava 
P. 53.) 

105. If no answer can be got from him after seven days, 
the claim should be decreed against him.— (Katyayana— Z6id. 
p. 64.) 

106. 45 days are to be allowed for the defendant to set 
forth his Rejoinder ; after which, if he does not submit his 
Rejoinder, he shall be non-suited.— (Manu 8. 58.) 

Notes 

In some ca.ses Gautama (13 28) allows a year ; but according to Medhatithi, 
Gautama’s rule is not, and should not, be observed in practice. His conclusion 
is that the Court .should grant just as much time as it may consider 
sufficient for the party to understand the claim and prepare his answer.— 
This postponement, remarks Medhatithi, is not to be granted in the case of 
serious or criminal cases the defendant should, in these cases, answer the 
charge at once, specially as serious criminal cases should be not compoundable ; 

it being the duty of the King to punish all criminals. 
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107. The judge shall note down the following in due 

order. The year, session, month, fortnight, date of the com- 
plaint,— the location of the Court-the account of debt involv- 
ed— the residence, gotta, name and profession of the 

plaintiff and the defendant,— in their mutual relationship (of 
Debtor and Creditor e.g.,)-and also a list of questions that 
may be put on behalf of the two parties. — This note he shall 
carefully revise.— (Arthashastra 3.1.) 

108. If the Defendant is unable to put in his Rejoinder 
at once, he shall be allowed three or seven days to do it. — After 
that he shall be fined any amount between 3 and 12 Pams.— 
If he fails to answer within 45 days, he shall be fined the fifth 
part of the claim, and all his belongings shall be made over to 
the Plaintiff, with the exception of the implements of his liveli- 
hood. — The same punishment shall be inflicted also if the 
defendant runs away from the presence of the Plaintiff. — 
(Arthashastra 3. 1.) 

109. If, through shyness, or fear, or want of recollection, 
the defendant applies for time, it should be granted ; — this post- 
ponement being for 1, 3, 5, 7, 15, 30, 90, or 360 days, according 
to the circumstances of the case. If the matter of the complaint 

.is such as has occurred at that very moment, the Rejoinder must 
be made immediately ; if after a month has elapsed since the 
occurrence, one day’s time may be given ; if 6 years have 
elapsed, 8 days ; if 12 years, 7 days ; if 20 years, 10 days or 15 
days ; if 30 years, a month ; after that, a month and a half ; in 
the case of such defendants as are either dependent on other, 
or idiotic, or insane or minor, or initiated, or invalid, post- 
ponement up to one year may be granted. — (Narada in 
Parasharamadhava p. 85.) 

110. In cases where either the principal party or the 
witnesses are away in foreign lands, the hearing should be post- 
poned till their return.— (Katy ay ana in Parasharamadhava 
p.55.) 

111. Postponement is to be granted if the subject-matter 
of the dispute is complicated, or if there is some incapacity 
in the parties, or loss of memory. - (Narada in Parashara- 
madhava p. 54.) 

112. In cases relating to debts, pledges and deposits and 
gifts and inheritance, postponement should be given.—(Pit5- 
maha in Parasharamadhava p. 55.) 
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113. In the case of serious criminal offences,— of violence, 
theft, defamation and assault,— and in disputes about land, the 
trial should be immediate (Brhaspati in Parasharamadhava 
pp. 55-56) ; also in disputes relating to cows, bulls, lands, 
women, sale, violating of virgins and perjury. —(Katyayana 
in Parasharamadhava p. 56.) 

114. Of Denial, as a form of Rejoinder, there are four 
varieties: (1) ‘The claim is entirely false,’ (2) ‘I know no- 
thing of the claim,’ (3) ‘ I was not present at the time of the 
alleged transaction,’ (4) ‘I was not born at the timeiof the 
alleged transaction.’— (Prajapati in Parasharamadhava p. 57.) 

(3) Evidence— Citing op Proofs 

115. Until he has cleared himself of the charge against 
himself, the defendant shall not put up a counter-charge 
against the plaintiff. Nor will a second charge be brought 
against a man until the first ease has been disposed of.— 
(Yajfia. 2. 0 ; Arthashastra 3.1.) 

116. But a counter-charge can be made in cases of De- 
famation, Assault and Serious Crimes — (Yajfia. 2.10a ; Artha- 
shastra 3.1.) 

117. Immediately after the Rejoinder has been put in, 
the Plaintiff shall state in writing the proofs in support of his 
claim.— (Ysjfia. 7.) 

118. If the defendant denies the plaintiff’s claim, the 
latter should cite his witnesses, or adduce other evidence, in 
the shape of documents and so forth. — (Manu 8. 52.) 

119. But in a case where the Rejoinder is in the form 
of the Citation of a Previous Decision, the requisite proof has 
to be adduced by the defendant (Harlta in ApararkS p. 616) ; 
this proof consisting in the production of the previous decree.— 
(Vyasa-/6id.). 

120. In the case of the Rejoinder being in the form of a 
Confutation, the defendant has to adduce the proof in support 
of his confutation.— (Harita in Apararka p. 616.) 

121. In a case however where the Rejoinder admits the 
claim, there being nothing to be proved, no proof has to be 
adduced, and the suit ends with the said admission.— (Bid.) 

122. The defendant, denying the claim, shall be convicted 
by the plaintiff producing at least three witnesses, —(Mani} 
8.60.) 

P. 10 
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123. The plaintiff shall confute the Rejoinder on the 
same day ; if he fails to do so, he shall be non-suited. -(Artha- 
shastraS. 1.) 

124. ' Document, ' ' possession ' and ' oral evidence ' are 
the proofs ; in the absence ot theses ‘ordeals.’ — (Yajha. 2.22,) 

Notes 

Proofs are of two kinds— (A) Temporal and (B) Spiritual Under the 
former are included (1) Witnesses, (2) Documents and (3) ‘Anumana/ Le,, 
arguments or reasoning. There are 12 kinds of ‘witnesses, ^ 8 kinds of ' docu- 
ments ' (Brhaspati). The ‘Temporal' proof is stronger than the ‘ Spiritual'; 
between oral and documentary evidence, the latter is stronger ; in the matter 
of conditions obtaining among guilds and tribes, Documentary Evidence is the 
only one admissible— neither Witnesses nor Ordeals ; but oral evidence is the only 
evidence admissible in cases , relating to payment or non-payment, disputes be- 
tween master and slave, rescission of sale, gambling and violence.- (Kntyri- 

yana in Parasharamadhava p, 61.) 

Anumana (which means reasoning or argument) has been interpreted by 
Madhava (p. 61) as Possession, on the ground that Yajfiavalkya mentions 
‘bhukti' (Possession) in its stead.— But Krity'iyana has ‘yukti,'‘ arguments, 
in addition to ‘ bhukti,' ‘ possession.'— (Madhava p. 63.) 

125. Open transactions are to be proved by witnesses and 
secret ones by ordeals (Vyasa in Parasharamadhava p. 62) ; 
but in cases of misappropriation of deposits, and where the 
defendant is accused of a 'heinous' crime (Mahapapa), — even 
though there be witnesses— decision is to be based upon 
ordeals.— (Brhaspati in Parasharamadhava p. 62.) 

126. Ordeals also come of use where witnesses equally 
reliable are produced by both parties, or where the dispute 
involves matters of life and death (Katyayana in Parashara- 
madhava p. 62) ; or where documentary evidence is proved 
to be defective or unreliable.— 

127. Documents are of Uvo kinds only— Royal Edict and 
Deed executed by ordinary men (Vashistha in Parasharama- 
dhava p. 65). 

128. ‘ Possession ’ is using. 

129. ‘ Oral evidence ’ consists in the deposition of wi^ 
nesses. 

Notes 

All available authorities are agreed ithat ordeals are admissible aa proof 
only when neither of the other three is availably ; or, even though available, 
it is not sufficiently reliable, Bence, in a case where both parties come to the 
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Court simultaneously, and one of them bases his claim upon ‘temporal' proof, 
while the contention of the other refers only to ‘ordeals,’ the claim of the 
former has to be accepted. — In fact, even in cases where only a part of the claim 
is based upon ‘ temporal ’ proof, no ordeal need be admitted. For instance, where 
the claim is in the form ‘ this man has borrowed from me a hundred rupees on 
interest,’ and in adducing proofs the plaintiff says, ‘I have witnesses to prove 
that he borrowed money from me, but as regards the exact amount borrowed and 
the rate of interest, I have no other evidence, but I appeal to ordeal, ’—in this 
case, if the witnesses adduced are found to be reliable in support of the claim, 
the whole claim may be decreed, and it is not necessary to have recourse to 
ordeals. In fact, wherever ordeals have been prescribed, it is to be taken as 
governed by the qualification that recourse is to be had to them only when none 
of the ‘ temporal ’ proofs is available. — (Mitaksara, on Ya jiia. 2. 22.) 

There are restrictions also in regard to the admissibility of the oral and 
other kinds of temporal proof. For instance, {a) in the matter of transactions 
among members of the same guild or tribe, documentary evidence is the only 
proof admissible, and not oral evidence or ordeals ; (&) in the matter of Ease- 
ments,— disputes regarding door- way, right of way, drains and so forth,— weight 
attaches to possession only, not to ordeals or oral evidence ; (c) in disputes 
relating to the non-payment of wages, non-delivery of articles sold, gambling, 
and so forth, oral evidence is the only proof admissible, not ordeals or docu- 
ments.— (Mitaksara. ) 

Pitamaha entirely excludes ordeals from all disputes relating to immovable 
property, andKatyayana from those relating to land, to defamation, to non- 
payment of wages, to non-delivery of articles sold, to gambling. — VySsa restricts 
ordeals to secret transactions alone.— Ordeals are admissible in all cases where 
there is conflict among equally reliable witnesses, or where a document adduced 
in proof is alleged to be forged. - (Apararka.) 

130. In cases where no evidence is available, the King 
shall exercise his own judgment.— (Pitamaha in Parasharama- 
dhava p. 64.) 

Detailed Rules 

Order of Calling Witnesses 

131. In a case where two persons file plaints simul- 
taneously, with regard to the same property, the Court should 
first call the witnesses of that party the alleged date of whose 
possession is earlier than that of the other party.— (Yajfia. 
2.17.) 

Notes 

when a certain plot of land has been given to a man and remained 
in his possession for a few years, after which he goes away to foreign lands; 
another person also in the meantime may have been given the same plot of land, 
and after having retained it for a few years he also goes away ; after a few 
years both of them return and c im the land, and go to court over it- 
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132. But in a case where the plaint becomes ‘ subordinat- 
ed ’ or ‘ eclipsed ’ by being admitted in the Rejoinder, the 
defendant's witnesses have to be called first. — (Yajfia. 2. 17.) 


Notes 

E. g,, in the said case, if the Rejoinder is in the form of Confutation,—^ It 
is true he got the land before me, but he sold it to the King who thereupon 
gave it to me,'— or that ‘ The man himself gave it to me before he left.’ 

The above is the explanation of Ya jflavalkya's text by the Mit:ncsarri. The 
Aparirka offers a different explanation. The MitSkaara is not quite acceptable ; 
because it cannot bejight for the author to lay down rules regarding a very 
special case in the very beginning. According to theApararka, the rule is that 
(a) in cases where both parties adduce witnesses, those of the plaintiff should be 
called first, and that (&) those of the defendant are to be called only after the 
plaintiff's statement has become "subordinated.' The AparSrka goes on to 
explain in what cases there is a chance of witnesses being produced by both 
parties. There is no possibility of this in cases where the Rejoinder is a pure 
" Denial, ' in which case, it is only the plaintiff who is required to produce wit- 
nesses. But in cases where the Rejoinder is in the form of either ^ Confutation ' 
or " Citation of Previous Decisions,' it is possible for witnesses to be produced 
by both parties. Fox instance, the defendant may state in his Confutation-— 
"What I owed you 1 have already paid ’ ; to which the plaintiff replies—" You 
did pay the amount, but that was for paying to some one else, and 
not for paying off the debt due tome, which I can prove by witnesses';— 
in this case both parties have to produce witnesses. Similarly when the 
Rejoinder urges " Citation of a Previous Decision, ' the plaintiff may say— 
" It is true that the decision cited ?. by you went against me ; but later 
on I got that decision reversed'; in this case also witnesses have to be 
produced by both parties.— In both these sets of cases it becomes necessary 
for both parties to produce witnesses ; and (a) ordinarily the witnesses of the 
plaintiff should be called first ; (&) but in some cases, it so happens that the 
plaintiff's statement becomes " eclipsed ' ; when, for instance, it is admitted in 
the Rejoinder ; e. g., when the Rejoinder is " What the plaintiff says is quite true, 
I did borrow the money from him ; but I paid it off ' ; - in which case the plaintiff's 
statement ceases to be of any significance, not calling for an investigation, 
having been admitted by the other party, and what becomes an object of inves- 
tigation is the defendant's statement that he has repaid the debt ; hence in 
this case the witnesses of the defendant have to be called first. 

In this connection Vishvarupa points out that, in the case just cited, it 
may be that the Rejoinder is answered by the plaintiff by a counter-confutation ; 
and these confutations and counter-confutations might go on ad infinitum. The 
remedy for this lies in the creditor laying a wager ; and the law in this case is 
laid down by Yajfia., 2. 18 ; which means that in a case where the creditor has 
laid a wager, if he establishes his claim, the other party should be made to pay 
to him the amount of the claim as also that of the wager. In this explanation 
^svapaTiam ' has been taken as "the wager laid by the creditor-claimant ' 
l ^va^a&jpana). The Apararka and the Mitak^ara have widened the scope of 
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this rule, and do not restrict it to the particular case set forth by Vishvartipa. 
According to them, it formulates the following rule. 

133. If the suit is one accompanied by a wager, on both 
sides, then the defeated party should be made by the Court 
to pay the wager as also the amount of the claim, and also 
fine.— (Yajfia. 2. 18.) 


Notes 

There are cases however where only one party, in a fit of rage, lays the 
wager— ‘ If I am defeated in the suit, I shall pay a hundred rupees, "—but the 
other party does not accept the wager ; in such cases if the suit is lost by the 
foimer, he should pay the claim as well as the wager ; but if he wins it, then 
the other party should pay the fine and the claim, not the amount of the wager. 

134. The fine and the wager are to be paid to the King 
and the claim to the plaintiff.— (Vishvarupa and Apararka.) 

135. In all disputes relating to property, greater impor- 
tance attaches to the later transaction. — (Yajna. 2. 23a.) 


That is to say, if the defendant succeeds in proving the authenticity of 
repayment— vjhich is later than 'the lending y— then he wins the suit, and the 
plaintiff loses it, though the latter may have succeeded in substantiating the 
fact of the lending. For instance, the plaintiff sues the defendant for the 
recovery of a loan, — the latter answers that he has already repaid it,— even 
though both parties may succeed in proving their contention, the decree should 
be in favour of the defendant. Similarly in a case where a man is sued for 
Rs. 100, but subsequently admits the loan of Rs. 200, the decree against him 
should be for Rs, 200. (Cf. Narada 4. 25.) The Apararka cites a different 
example If the creditor advances, in the first instance, a loan on interest at 
the rate of 6 per cent— but subsequently he reduces the rate to 2 p.c.,— his 
claim is to be decreed at the latter rate. 

136. To this rule however there are certain exceptions : In 
disputes relating to Mortgage, Gifts and Sales, greater impor- 
tance attaches to the earlier transaction. —(Yajna. 2. 23; 
Mitak§ara, p. 311.) 

Notes 

For example, -- if A has mortgaged a plot of land to B and has borrowed 
money from him,— later on, he mortgages the same land to C,— the decree lies 
in favour of B. 

Vishvarupa's interpretation of these two rules is entirely different ; he pro- 
poses two explanations— (1) (a) In all disputes, the last-mentioned ^ proof, i*&., 
ordeal, is the strongest ; (6) in the matter of mortgage and the rest, the 
i.e., documentary evidence, is the strongest j—or (2) (a) Among conflicting 
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written documents, the latest is the most authoritative ; (6j in the matter 
pledge, etc., the earliest is the most authoritative. 

Limitations regarding Possession as Proof 

137. (a) If a man sees his land being enjoyed by a stranger 
[Le:, one not related to him, says Vishvarupa], and does not 
complain,— that land becomes lost to him, after 20 years 

(b) in the case of movable property, he loses it after 10 years.— 
(Yajha. 2. 24 and Narada 4. 5 and 9.) 

Notes 

The Mitaksara, (p. 325) explains that what this means is only that by such 
adverse possession extending over 20 years uninterruptedly, the usufruct of the 
property becomes lost— and not that the property is lost, or that the man^s 
title to it drops entirely. That is to say, by filing a suit and proving his title to 
it, the man can regain his property ; but he cannot claim the produce of the 
land during the past years. In cases however where the adverse possession has 
continued without the man's knowledge, he is entitled to the produce also— even 
after the lapse of 20 years. The * adverse possessor ' is always liable to punish- 
ment ; the law being that he should be punished ‘ like a thief ' (Narada 4. 14). 
Mere possession does not create in him a right over the property, says Vish- 
varupa, who holds that all that the text means is that it is not right to ignore 
the possession by others of one's property ,* and when it speaks of * loss, ' all 
that is meant is that he cannot claim it in a court of law. As for the property, 
the King may either confiscate it or hand it over to the rightful owner. 

The Apar§rka however takes the ' loss ' as pertaining to the right of 
property. Such is the view of the authorities quoted by him.— The punishment 
^ like a thief,' under this view, is meant for one who misappropriates the pro- 
perty of minors and others. 

138. There are exceptions to the above rule : Adverse 
possession does not lead to loss in the case of Deposits, Boun- 
daries, Pledges, Sealed Deposits, or in that of the property of 
idiots, minors, kings, women and learned Brahma?ias.—(Yajfia. 
2. 25. ; Mita. p. 326 ; Narada 4. 8, 9 and 10.) 

Notes 

The reason for this exception lies in the fact that there is justification for 
the real owner not asserting his right. For instance, in the case of Deposits, 
as the man who has received the deposit is entitled on that very account, to its 
enjoyment,— the owner, the Depositor, finds no reason to object to it in the 
case of Pledges and Sealed Deposits, even though enjoyment is not permitted, 
yet the owner may not interfere, feeling secure under the law that in the event 
of the pledgee not returning the property intact, he would be entitled to receive 
from this latter the value of the property along with interest up to date in the 
case of the property of the idiot and the minor, it is only natural that they are 
unable to assert their right ;— women are, by their very nature, tnodest, and 
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generally ignorant of their rights the King is too busy with the business of 
the state to find time to find out and assert his rights over his private property 
so also the learned Brahmana is too engrossed in his studies and religious duties 
to assert his rights over property in the case of Boundaries, the man feels 
secure under the belief that the boundary-marks are always there to indicate 
his property. 

Manu (8.147) says When the owner of the property knows of its being 
enjoyed by a .stranger for ten years, during which time he does not complain of 
it either to the man himself or to the King, his right over the property ceases.' 
Medhatithi says that ‘ stranger ' here stands for any other person, not, literally, 
one who is not related to the owner. In the case of things used with friendly 
assent, they do not become lost by mere adverse possession.' -(Manu 8. 146.)— ‘If 
the owner is neither an idiot, nor a minor, and his property is enjoyed by another 
before his eyes, it becomes lost to him by law, and the adverse possessor shall 
retain that property' (148).— ‘ But a pledge, boundary, and property of the learn-* 
ed Brahmana are not lost through adverse possession' (1491. 

139. When a man does not take any notice of his pro- 
perty being enjoyed by another, for, ten years, it becomes lost to 
him, except in the case of the property of a minor, an aged person, 
an invalid, a man in trouble, one gone abroad, — also in the case 
of Deposits, Pledges, slave-girls, boundaries ; or the properties 
of the King and the Vedic scholar. — (Arthashastra 3.16.) 

140. If a house has been occupied by a person uninter- 

ruptedly for 20 years, he cannot be asked to vacate it. — 
But this does not apply to cases where either the relations of 
the owner, or Vedic scholars or heretics occupy a house.— 
(Arthashastra 3.16.) , 

141. In cases of misappropriation of the Deposit, etc., 
the misappropriator shall be made to pay to the owner the 
value of the property ; and he shall also pay a fine of equal 
amount. — (Yajfia. 2. 26.) 


Notes 

Or in the cases where the culprit is a rich man he should be made to pay 
such a fine as would be felt by him and would act as a deterrent ; — on the other 
hand, if he is a man who is not rich enough to pay a fine equal in amount to the 
value of the property concerned, the fine may be lower, just enough to make 
it felt. In cases where the culprit is absolutely penniless, corporal punishment 
shall be inflicted on him ; or he may be put into prison, or made to make good 
the requisite amount by work. - (Mita. p. 331.) 

Title and Possession— Relative Strength 

142 . Title to a property is superior to Possession,— 
‘title’ arising frpin Inheritance, Partition, Purchase, Parigraha 
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(finding of unclaimed fuel and wood) and (coming 
by buried treasure).— (Y§jna. 2. 27.) 

Notes 

According to Vishvartipa ' Agama/ ' title/ stands for Documentanf 
Evidence. Title is superior, because for the determining of one’s actual right 
to a property, Possession depends upon title ; in fact Possession is legalised 
by Title, Possession not sanctioned by Title is not legal. Possession, by 
itself, never produces proprietary right. (See Narada 4,12.) Such is the 
meaning of the text according to Vishvarupa and Mitikslra ; but according to 
Apararka, the meaning is that title is an proof,--in addition to, in 

support of Possession. 

143. Thus the Possession that can be admitted as proof 
is only one (1) which is supported by Title, (2) which has con- 
tinued uninterruptedly for a long time, for three generations 
(Narada 16, Yajna. 2. 27), (3) which has never been objected to 
and (4) which has been well-known to the other party, 

Notes 

But all that this means is the absence of the knowledge of Title, not the 
absolute absence of Title. There is a further qualification ; Possession as proof 
is vitiated by the absence of knowledge of Title, only in cases where it has ex- 
tended over a period of time within the limits of ordinary memory ; if it has 
extended beyond the reach of memory, the absence of the knowledge 
of title does not vitiate the evidential character of Possession. For in- 
stance, uninterrupted Possession during one hundred years or more would 
establish one’s right, even though he can adduce no Title. —But even so, if 
during all this time there has been a common belief that the man’s possession is 
without Title, the strength of such Possession becomes considerably weakened. - 
(Mita.) 

144. Title also does not possess full evidential strength, 
where there is no Possession at all ; [because, says Vishvarupa, 
it is Possession that validates the Title]. - (Yajha, 2. 27.) 

Notes 

The reason for this lies in the fact that purchase, gift and such other 
sources of Title, by their very nature, involve some sort of Possession. 
For instance, the gift of a cow is not complete until the donor has caught hold 
of its tail. 

NSrada declares that * even when there is documentary proof, and there 
are witnesses in support,— if there is no Possession, theright isnotstrong,— 
specially in the case of immovable property.’ 

Another explanation (Mita. p. 351) of the above text of Ya jaavalkya (27) 
is as follows : Document, Witness, and Possession having been declared to 
bethethree kindsof proof, the text in question proceeds to determine ^the 
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superiority of these in cases where all three are produced, (a) In the first place 
if a Title substantiated by witnesses is produced, it is stronger proof than 
Possession ; (6) in a case where the Possession has continued for three genera- 
tions, and comes to be disputed in the fourth, it is stronger than Title supported 
by documents ; and (c) during the second and third generations, Title accompani- 
ed by even some slight Possession is stronger than Title entirely devoid of Pos- 
session. 

On the relative strength of Title and Possession, Medhatithi (8. 147) has the 
following remarks— (a) In the absence of Title, if a property has been in the 
possession of one's three ancestors, it becomes his own, irrespectively of 20 years 
having elapsed or not (Z>) other texts lay down that in the first generation the 
only source of ownership of immovable property is Title ; in the second, Title phis 
Possession ; and in the third. Possession only ; and here also there is no limit of 
twenty years : — there are other texts again which deny all ownership on the 
basis of mere Possession, even though extending over 100 years ; but this applies 
to the first generation only. The conclusion deduced from all this is that in the 
first generation there can be no ownership due to mere Possession, even though it 
extends over many years ; so also for the second generation ; but after that, 
long-standing ownership does bring about ownership, even though the owner 
may be unable to prove his Title ; and this for the simple reason that after the 
lapse of a long time, it becomes impossible to prove Title by means of either 
documentary or oral evidence. Hence long-standing Possession is taken as 
justifying the presumption of its being based upon proper Title. It is on this 
ground alone that Possession has been declared to be a ‘ proof ' of ownership, not 
its source, among which latter are only the following seven— (1) Inheritance, 
(2) Finding, (3) Purchase, (4) Conquest, (5) Money-lending, (6) Trade and 
Agriculture and (7) Gifts.— Medhitithi has offered several explanations of the 
limitation of ' twenty years.' 

145. When there are no witnesses (or documents) avail- 
able, possession is the sole proof of ownership. — (Arthashastra 
3. 16.) 

146. When a man has acquired a Title to a certain pro- 
perty,— if his rights are challenged, it is incumbent upon him 
to prove the Title by means of documentary and other kinds 
of evidence [or according to Vishvarupa, when the validity 
of a written document is challenged, the man in whose favour 
it was executed should prove its validity] if he fails in this, 
he does not only lose the property but also becomes liable 
to fine.— (Yajfia. 2. 28.) 

147. If the right is challenged, not during the lifetime 

of the acquirer himself, but during that of his son,— then it 
is not necessary for the latter to prove the Title ; all that he 
has to do is to prove Possession [undisturbed, unchallenged 
and continuous ; and he is to be fined only if he fails to prove 
such Possession, adds the Mita.].— (Yajfia. 2. 28.) , 

F. 11 
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Notes « 

Blit foe cannot retain tfoe property any longer, says Vishvarupa* 

148 . If the right is challenged in the third generation 
[it is not necessary for the man to prove the Title, nor to prove 
that the Possession has been undisturbed or unchallenged, adds 
the Mita.], simple Possession is all that he has got to prove. 

Notes 

And in this ease the man may retain the property, says Vishvarupa* 

Such is the sense of Yajfiavalkya’s text. The Mit^ksar^l however alters 
the trend of the rule : It adds that what is meant is that the son or the grandson 
also loses the property by failing to prove the Title, — the only difference being 
that while in the case of the acquirer himself, failure to prove the Title renders 
him liable to fine, there is no such liability incurred in the case of his son or 
grandson. This view is accepted by the Apararka also (p. 637). The son, 
according to Mita., is liable to fine, only if he fails to prove the Possession to be 
long-standing, etc., etc. 

The Apararka explains that the present rule applies to cases where 
Possession has continued ‘beyond the smart a timB," ie., ‘from time imme- 
morial, out of memory,’ i.e., ‘continuing through three generations,’ as men- 
tioned in some texts ; or for sixty years, as held by Narada, who ascribes 20 
years to each ‘ generation ’ ; and according to this last authority, no ‘ title ’ need 
be enquired into if there has been continued possession for 60 years or more ,* 
up to 60 years, it is time within memory,’ and beyond 60 years it is ‘time 
out of memory.’ Having quoted several texts to the effect that the property 
that has been possessed for three generations cannot be recovered from the 
possessor, the Apararka comes to the conclusion that all that is meant is that 
after the lapse of 60 (according to others, 100) years, it is ordinarily not possible 
to prove any flaw in the original title ; but if in any case such flaw does come to 
be detected, the property must be given up by the possessor, even after 100 
y^ffs,— on the ground that the flaw in the title vitiates the possession of the first 
generation, and this vitiation affects the possession of the following generations 
also. The penalty for wrongful possession however is to be inflicted only during 
the first generation, later generations only lose the property. 

149. [Vishvarupa reads an additional verse which pro- 
vides a reason for what has gone before]— ‘ It is necessary to 
prove the title, and even the acquirer’s son cannot retain the 
property, because it is only by Title that Possession m% he 
legalised; and Possession . without Title is illegaL’—(Y%jna. 
2,28a). 

150. If, however, the acquirer of the property happen 
to die after he has been sued and his Title to the property 
has beeii chaIlenged,-before the suit has been tried and 
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decided,— then it becomes incumbent upon his heirs to prove' 
the Title.— {Yajfia. 29.) 

Notes 

Because in such cases, mere Possession, even "though supported by 
evidence, is not sufficient proof; for the simple reason that the suit filed has 
already challenged, and to that extent weakened, the strength of the Posses- 
sion.-— (Cf. Narada 4. 22.) 

Legal Authorities 

151. The King shall investigate cases with the help of, 
and in strict accordance with, Dharmashastra and Artha- 
shastra (Yama) the ‘ Dharmashastra ’ consists of the Four 
Vedas along with the subsidiary sciences, exegetics and the 
Smrtis (Pitamaha) ; and ‘ Arthashastra ’ is the science that 
deals with state-craft.— (Bhavisya-Purana.) 

152. Among Smrtis the authority of Manu is paramount.— 
(Brhaspati in Apararka on Yajfia. 21a.) 

153. When there is conflict between two ordinances, the 
issue is to be determined by means of well-established 
reasoning.— (Yajfia. 21a.) 


Notes 

The total neglect of Reasoning or Logic has been condemned by Brhaspati. 
The usefulness of Logic and Reasoning has been emphasised by Manu also, 
-(8.44.) 

154. In the trying of cases, only those ordinances of the 
Arthashastra are to be used which are not repugnant to the 
former. Those that are so repugnant are to be rejected.—- 
(N^ada and Yajhavalkya 21b.) 

Notes 

As an example of this conflict between Dharmashastra and Arthashastra we 
have the following We find a rule of Political Science declaring that ‘ the 
acquisition of a friend being more important than that of land or gold, one should 
make special efforts to acquire a friend ’ ; on the other hand we have the legal 
ordinance that ‘ in investigating cases the King should be free from all hate and 
love ' ; now in a certain case it may so happen that by showing a favour to one 
of the parties the King would obtain in him a useful friend, which advantage he 
would lose if he dealt with the case strictly according to law. In such a case 
it is th© clear duty of the Kffig to follow the legal ordinances and reject the 
poetical maxina. 
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The above explanation of Yajaavalkya’s rule has been criticised by Vish- 
varupa, who says that if the text meant as above, then it would be entae y 
irrelevant in the present context. According to him the meaning is 
there is conflict between a legal text and what one deduces from the proceetogs, 
then the deduction has to be rejected in favour of the legal text ; because deduc- 
tions are based upon Temporal science which is purely temporal, and Spiritual 
science (which includes legal texts) is always more authoritative than Temporal 
science. 

155. Suits should be tried, not entirely on the basis of 
Smrti-Iaw, which is of universal application, but also in 
accordance with such laws, local, tribal and commercial or 
social (as are not repugnant to Smrti-law).— (Manu 8. 41.) 

156. In cases where no guidance is aiforded by any 
ordinances, decision should be taken on the basis of such long- 
standing customs as may not be repugnant to ordinances. — 
(Katyayana.) 

157. In cases of disputes among tradesmen and artisans 
and agriculturists and musicians or players,— the King should 
have the investigation made by those communities themselves. 

158. In the private affairs of men, eases are to be 
investigated by the preceptor or the master or the father 
or the elder brother or grandfather or the whole family. — 
(Vyasa.) 

Notes 

A too literal application of Law-texts has been deprecated by Mam, 
(8. 45), who lays down that in trying suits, the King shall take note of (1) the 
true facts of the case (which he may deduce from the proceedings, even though 
they may not have been clearly set forth by the parties) this is what has been 
held by Yajiiavalkya (2. 19) also ;-(2) the nature of the case, or the motive of 
the parties ; (3) himself, i. e., he should exercise his own judgment, or have 
due regard of his own interests :-(4) the character of the witnesses;- 
(6) the nature of the place and (6) of the time (which affect the importance of 
the case). 


TACTS 

159. What the King and the Court should try to do is 
to ignore or reject the special pleadings of the parties, and 
concentrate on the real facts of the ease, on the basis whereof 

cases should be tried.— (Yajna. 2 . 10.) 

Notes 

Special efbrts are necessary for this; because in law-suits true facts _ 
If not properly borne m mind-are veiy often over-clouded or reversed in 4e 

courseof egal proceedings, which are beset with all sorts of sSSgera^ 
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tricks. According to others the meaning of this is that the facts of the case, if 
not set forth by witnesses, are rendered futile in law-suits, so that the first 
attempt should be to get at the facts by means of investigation ; and the Court 
should proceed to examine witnesses only in the event of its being found im- 
possible to ascertain the facts by other means. 

According to the Apararka what the text advises is that first of all the 
Judge shall try to extract the facts from the two parties themselves, before 
calling evidence. It is only when he fails in getting at the facts from the parties 
that he should proceed with the regular trial by calling evidence, etc. 


Documents, Contracts or Transactions when 

NULL AND VOID 

160. A contract made by a person intoxicated, or insane, 
or grievously diseased, or wholly dependent, by an infant or 
by a very aged man, or by an unauthorised person, is invalid.— 
^Manu 8. 163.) 

161. ‘ Agreement made contrary to law or to settled usage 
can have no legal force, even though established by proofs.’— 
(Manu 8. 164.) 

162. ‘ A fraudulent mortgage, a fraudulent gift or accept- 
ance, and any transaction wherein fraud is detected, shall be 
declared null and void.’ — (Manu 8. 165.) 

163. ‘ Should even a wholly dependent person make a 
contract for the benefit of his master’s family, the maste 
shall not rescind it.’— (Manu 8. 167.) 

164. ‘ What is given by force, what is enjoyed by force, 
what has been caused to be written by force, and all trans- 
actions done by force, Manuhasdeclared void.’— (Manu 8. 168.) 

165. Transactions entered into under force or under threat 
and the like,— even though completed— should be set aside ; 
as also those entered into by women, or at night, or in- 
side the house, or outside the village, or by enemies. Such 
transactions should be gone through again, under better 
conditions and more openly, all secrecy being eschewed.— 
(Yajna. 2. 31.) 

166. Transactions entered into by the following persons 
are not to be entertained (or admitted) —one who is drunk, or 
insane, or invalid, or in grief, or a minor, or frightened or 
exiled nor a transaction entered into by a person on behalf 
of another who is neither related to, nor authorised by the 
latter.— (Yajna. 2. 32.) 
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[Such authorisation is to be made in cases where the party 
is too sby, idiotic, insane, too old, a woman or an invalid. 
No such, attorney is admissible in serious criminal cases. 
Persons other than those so authorised, or servants or pupils 
or relatives, are to be fined if they interfere in the proceed- 
ings. --Apararka, p. 639.] 


Notes 

There are some texts which lay down that no suit can lie between the 
teacher and pupil, or between father and son, or between husband and wife, or 
between master and slave. But Mitak^ara (pp* 361-362) holds that what is 
meant by these is that in such eases, the King should persuade the plaintiff to 
withdraw the suit, which should be proceeded with only if the persuasion fails 
and the party persists in it ; — cases are not rare where such suits have to be filed 
and it would not be right to rule them out entirely. 

Narada^s dictum that ' a suit filed by one person against several persons 
shall not be admitted ’ has been taken to preclude the simultaneous trial of 
^veral suits filed by one person against several persons with divergent interests. 


Lost Property--Claims 

167. In the case of the finding by the king or hie officers 
of property lost on the public road or near the Customs 
House and such places, if the owner comes to claim it, 
it should be given to him, if he proves his ownership by its 
description ; if he fails to prove it, he [should be fined the 
amount of its value. —(Yajna. 2. 33 ; Manu 8. 32.) 

Notes 

Such lost property is to be surrendered only if it is claimed within three 
years of its finding. After the lapse of three years, it becomes escheated to the 

(Manu 8. 30).— If the property is claimed within one year of its finding, the 
wlM)le of it should be surrendered to the owner if he substantiates his claim by 
correct description of the articles lost — name, form, size, number, place where 
lost, whence acquired ; but if it is claimed during the second or the third year, 
the King may deduct from it a portion, as fee for the keeping of it ; the fee 
being the ticelfth part during the second year, and the fourth part during the 
third year. After the third year also, the King may only make use of the 
property, and on the owner turning up, it should be returned to Mm, after 
deducting the royal fee;— but of the King’s share, the fourth part should be 
given to the persons who Mi.d found the property.— In the event of no one 
turning up to claim the property, the whole of it goes to the King, the fourth 
part being paid to the finder. Manu (8. 33) lays down the King’s share as the 
^s^xth * part, ' tentb ’ or * twelfth, * according to circumstances 
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Medhatithi mentions and rejects the view that what is meant by the pro- 
perty becoming ‘ escheated ’ to the King is that be is to have the use of 
and not that he becomes the actual owner, 

Treasure-Trove 

168. As regards treasure buried under the ground,—- (a) if 
it is found by the King, he shall take half of it, giving half 
to the Brahraanas (Manu 8. 38) ; — (6) if it is found by a learned 
Brahmana, he should take the whole of it (Manu 8. 37) (c) if 
it is found by others [i.e., ordinary Brahmanas, not learned], 
the King should take the sixth part; -or according to the 
Apararka, the King should give one-sixth of it to the finder.— 
If the finder fails to report the finding to the King, and it comes 
to be known afterwards, he should be made to surrender the 
whole amount, and should also be fined according to his 
circumstances. — (Yajna. 2. 34-35.) 

160. If the owner of the found treasure turns up to 
claim it,— and he succeeds in substantiating his claim,— the 
King shall hand it over to him, after deducting the sixth or 
the twelfth part as the royal share. — (Manu 8. 35.) 

170. All underground treasure belongs to the King.— 
(Gautama 10. 43.) 

Notes 

But this applies to only that treasure the owner or burier of which is not 
known- says Medhatithi (Manu 8. 85) ; — the reporter of the finding should 
receive the sixth part; but this, according to Medhatithi, applies to only those 
cases in which the finder is either the person who had buried the treasure or his 
direct descendant. 

171. If an honest citizen proves his ownership by estab- 
lishing the fact that the treasure had been buried by his 
ancestors, he shall receive the whole of it. — If he fails to 
establish his ownership he shall be fined; 500. If he takes it 
surreptitiously, he shall be fined 1000.— (Arthashastra 4.1.) 

172. If the claim turn out to be false, the claimant shall 
be fined either the eighth part of his own’property, or some 
equitable portion of the finding.— (Manu 8. 36.) 

173. All underground treasure above the sum of a 
hundred thousand belongs to the King ; if what is found is less 
than that, the King shall give the sixth part of it to the 
finder.- (Arthashastrai4.1.) 
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Stolen Property 


174. In cases of theft, the property stolen shall, on 
recovery, be made over to the owner. If he fails to recover 
the stolen property, the King shall make it good out of his own 
treasury. — (Yajnavalkya 36 ; Manu 8. 40). 

Court op Wards 

In connection with the trial of suits, it has been felt by legal writers that 
some provision must be made for safeguarding the interests of minors and 
other persons not capable of taking care of themselves. To this end we have 
the following rules 

175. The King shall protect the property of a minor 
until he has finished his education, or until he has passed his 
minority.— (Manu 8. 27.) 

176. In like manner care must be taken of barren women, 
of women who have no sons, of women whose family is 
extinct, of faithful women whose husbands are away or dead, 
and of women aSiieted with diseases,— (Manu 8.28.) 

177. A righteous King must punish like thieves those 
relatives who appropriate the property of such females during 
their lifetime. - (Manu 8.29.) 

Decision— Judgment 

178. If the plaintiff succeeds in establishing his proofs, 
he succeeds in his suit and obtains the Decree. If, on the 
other hand, he fails in establishing his proofs, his suit fails, 
and he obtains Defeat.— (Yajna. 2. 8a.) 

179. Decisions have been classified under four heads : 
(1) based on Righteousness, where the defendant has right- 
eously admitted the claim, and which has been further ratified 
by means of ordeals;- (2) based on legal proceedings, 
based upon evidence and counter-evidence produced during a 
regular trial (3) based on arguments (dealing with facts, 
of possession, custom and so forth) ;— (4) based upon royal 
command, in a case where the evidence adduced by both 
parties has been found to be of equal force, and the Court has 
been unable to come to decision ; but such royal command should 
not be such as violates the law or the opinion of the members 

of the Court.— (Bfhaspati—Pa?*5s^rawtadAo'V(ip. 160.) 
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180. After the pronouncing of the Judgment, the property 
under dispute shall be handed over to the winning party, 
along with the Courtis decree in v^iting. — (Kafcj^ayana in 
Parasharamadhava p. 151.) 

181. In cases where the debtor has denied the debt, if 
the decision is against him, —he shall be made to pay it to the 
creditor, and also a fine— in the form of the twentieth part of 
the claim to the King.— (Narada.) This has been taken to 
apply to cases where the debtor is in difficult circumstances. 

182. According to Visnu, the King is to receive the tenth 
part of the claim from the debtor, as fine, and the twentieth 
part from the creditor, this latter being meant for maintenance 
charges of the Court (says Madhava, p. 152). 

183. When the plaintiff has claimed a number of things— 
gold, silver, clothes, and so forth, — and the claim is denied 
in toto by the defendant,— in course of the trial,— if the 
plaintiff is able to establish, by the evidence he adduces, his 
claim’ to only a few of the things claimed,— 6., only a part 
of his claim,— the defendant should be made to repay the 
entire claim, all the things mentioned in the plaint [along 
with a fine, adds Vishvarupa].— (Yajna. 2. 20.) 

Notes 

Because from the fact of a part of the claim having been found true, the 
natural deduction is that the other parts also are true ; — ^if the plaintift is truth- 
ful on one point, it follows that he is truthful on other points also ; and if the 
defendant has been found to be untruthful on one point, it follows that he is un- 
truthful on other points also. 

This shows that reasoning and deduction also find place in the investigation 
of law-suits ; so that no blame attaches to the Judge if he bases his decision on 
right deduction, even though such decision be found to be against actual facts 
(not brought out during the trial). This has been clearly asserted by Gautama 
(11. 3—24 and 32). 

Some law-givers— Katyayana— have held that in a case where the 
plaintiff can prove only a part of his claim he should receive that part of the 
claim only. — But this has been held to apply to cases where the son is sued for 
his father's debts ; and the reason for this favour shown to the son lies in the 
fact that he does not deny the debt, he only says that he knows nothing about 
the debt, and as such he cannot be regarded as a liar, to the same extent as 
the contractor of the debt himself . 

The Apararka has tried to reconcile the two views by asserting that the 
rule laid down by YiJjfiavalkya is meant for those cases where the defendant 
makes the ‘ denial ' in an arrogant manner, adding ‘if the plaintiff succeeds in 
proving the truth of even a little of his claim, I shall pay all that he claims/ 
and so forth. 

F..12.. 
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In criminal cases, even if a part of fhe charge is proved, the whole should 

be re^rded as proved. But according to the Apararka, only that much of the 

unproved charge has to be t%ken as proved, which is a natural corollary to what 
has been proved, e.g., if it is proved that a young man was lying for a whole 
nightwithawomanonthesame bed, the charge of adultery also should be 
taken as actually established. 

184. In a case where the plaintiff, after having proved 
his claim, adds that the defendant owes him a few more 
things, which he had forgotten to include in his claim,— 
this additional claim cannot be decreed in his favour.— 
(Yajna. 20.) 

Notes 

Vishvarupa reads 'Ukhitah ' (in place of ^ Hkhitam *) and explains the text to 
mean * If the man has been reported to the King as having denied the claim of 
several things, etc/ (the rest as above); but the difference in this explanation 
becomes more marked in regard to the other part of the text which means * if 
the man" has noi been reported to the King, he is to be made to pay only the 
entire claim, not the flne.^ 

185. The debtor who has denied the debt, or the man 
who has laid a false claim,— should be fined double the amount 
of the claim. ’ — (Manu 8. 69. ) 

If the judgment-debtor is unable to pay the amount 
due, he shall repay the creditor by working for him. — 
(Manu. 8. 177.) 

187. But the Brahmana-debtor is to be allowed to repay 
it by easy instalments.— (Manu 8. 177; 9. 229.) 

188. If the man is incapable of doing work, he should 
be put in prison. — (Medhatithi on Manu 9. 229.) 


Penalties 

(.Parasharamadhava 155—160.) 

189. Penalties have been classed under four heads— 
(1) Vagdm4a, Censure, (2) Dhigdanda, Inter jectory Reproach, 
(3) Monetary, and (4) Corporal. 

190. When the offence is a slight one, censure is sufiicient ; 
a minor offence is to be met with Interjectory Reproach—' fie,’ 
‘shame’ and so forth; a middling offence is to be met by 
monetary penalty, fine ; and Disaffection against the King is 
to be met by imprisonment, or banishment pr death. 
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Notes 

Another distinction is this — Friends, elders and priests should be punished 
with censure ; ascetics with Interjectory Reproach ; other litigants with monetary 
fine. 

191. The Brahmana is never to suffer capital punishment, 
for him there is banishment. [But according to Madhava this 
is meant only for such Brahmanas as have no property.] 

192. Manu lays down shaving of the head as a sub- 
stitution for death in the case of the Brahmana. 

Appeals 

193. Whenever any decision has been arrived at (by the 
court), or a punishment has been inflicted,— the King shall 
hold it to be legal, and shall not annul it. —(Manu 9.233.) 

Notes 

In this text, we meet with two technical terms ‘ iritam * and ‘ anushiq- 
tamJ These have been translated above according to the explanation given 
by Medhiitithi and other commentators. But according to a definition provided 
by Katyayana, ^ iritam ' would be ^ a claim that has been declared to be just 
or unj'ust by the assessors,' and 'amtshi^tam^ would be ^a claim that has 
been confirmed by witnesses.' This latter explanation however is confusing. 
As a general rule, what has been stated above is quite reasonable. Exceptions 
are provided for by Manu in the next verse (234). 

194. If a case has been dealt with by the Ministers or 
by the Judge in an illegal manner, the King himself shall 
reconsider it, inflicting a fine of 100 Panas on those persons.— 
(Manu 9.234.) 


Notes 

This provides for revision by the King on his own initiative. But other 
authorities have provided for appeals to be lodged by the parties themselves. 
— (Viramitrodaya, pp. 121—123.) 

In this connection we meet with a gradation of authority among the 
trying agencies. 

195. In dealing with law-suits Judges appointed by the 
King are more authoritative than Village-Communities, which 
are more authoritative than Trade-guilds, which latter again 
are more authoritative th&xi Families or AgTiculturists (accord* 
ing to Apararka). --(Yajna. 2.30.), 
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Notes 

That is to say, if a suit has been decided by the members; of the family, 
the decision may be appealed against, to the Trade-guild ; from whose decision 
appeal lies with the Village-Community, from whose decision again appeal lies 
with the King^s Court. 

196. The decision of the Court also may be appealed 
against, to the King himself , who should try the suit with the 
help of a (Privy) Council consisting of members possessed 
of qualifications superior to those of the members of the first 
Court.— (Narada 1.7.) 

197. If the appeal succeeds, the 'members of the first- 
court, as also the decree-holder, should be fined double the 
amount of the claim involved, if the wrong Judgment was 
due to mistake on the part of the Judge and assessors ; if it 
was due to the witnesses these latter alone should be fined. 
If the appeal fails, the appellant shall be fined.— (Mitaksara 
on Yajna. 2,30.) 

Notes 

MedhatitM (on Manu 8. 2) quotes Nsrada (1.8) on the comparative authority 
of (1) the King, (2) the Judge appointed by the King, (3) Gana, ‘union’ of 
Builders and other artisans who wander about in groups, in search of work 
(4) Trade-guilds and (5) Kk/fl!, Family (or according to some, ‘ Kula’' 
stands for ‘ neutral persons ’). The Shrgni or Guild consists of members, each 
one of whom can work individually by himself, while in the Gana or Union, all 
the members work together, never singly. 



CHAPTER IV 
EVIDENCE 


It has been explained above that Evidence is of four kinds— (1) Documen- 
tary, (2) Oral, (3) Possession and (4) Ordeals. 

We shall now deal with each of these four in detail. 

Documents 

1. Document is of two kinds— (a) written by oneself, 
(6) written by another.— (Narada 4. 135.) 

Document is of two kinds— (a) written by the common 
people, (6) written by the King.~(Vas'histha, app. 10.) 

Document is of three kinds— (a) written by the King, 
(b) written in public, by a public scribe, (c) written by the 
party himself.— (Brhaspati 8.3.) 

Document is of three kinds —(a) Attested by the King, 

(b) attested by witnesses, (c) unattested.— (Visnu 7.1. 3.) 

Notes 

The first division of Document is into— (A) Written by the King, Royal 
Edict, and (B) Written by the Common People ; and of the latter there are two 
divisions— (o) written by oneself (unattested) and ‘(b) written by another 
(and attested).— (Mitakaara on 2.84). 

(A) Document written by the King— Royal Edict 

2. Of the Royal Edict, .there are three divisions— 
(a) Dana-patra, Royal Grant, (6) Prasada-lekha, mark of Royal 
Favour, and (c) Jaya-patra, Decree. — (Brhaspati 8.) 

The Royal Edict is of four kinds — (a) Grant, (o) Decree, 

(c) Proclamation of Commands, and (d) Request addressed to 
Teachers and other respectable persons. — (Vashis^ha, in Apa- 
rarka, p. 683 ; and Viramitrodaya-Vyavahara, p. 195.) 

3. Having made a gift of a tract of land or the like, the 
king shall cause a formal grant to be executed on a copper- 
plate, or a piece of cloth, stating the name of the place, 
the king’s three ancestors, and the king’s mother, the king 
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himself,— containing the statement ‘ This grant has been made 
to A, belonging to such and such a Vedic School it is to be as 
endurable as the Sun and the Moon ; it is to descend, by right 
of inheritance, to the son, grandson and more remote descen- 
dants, as a gift which should never be cut down or taken away , 
and is to be entirely exempt from all reductions. -(Brhaspati 
8. 12-14.) 

When the king has made a gift of land, or of royalties,* he 
should have a document written up, for the purpose of making 
the gift recognised by future kings. — (Yajnavalkya 3. 18.) 

Either on a piece of cloth, or on a copper-plate, the king 
shall get written the deed of gift, —mentioning thereon the 
names of himself and of his ancestors [and that of the Donee, 
adds the Mitaksara], the exact extent of the gift, the t boun- 
daries of the land given away, and the Era.— (Yajna. 3. 19.) 

To those upon whom the king has bestowed land, he 
must give a document, for the information of future kings— 
which must be written on a piece of cloth or copper-plate, 
and must contain the names of his ancestors, a declaration 
of the condition of the land, imprecations upon those who 
would seek to appropriate the gift.— (Visnu 3. 82.) 

4. The grant shall be attested by the king and bear his 
seal. — (Yajnavalkya 3. 19.) 

The grant shall be sealed by the king. — (Visnu 3. 82. ) 

A document is said to be ‘ attested by the king ’ when 
it is written, by his order, by the Royal Scribe, and signed 
by the Chief Judge in his own hand. — (Visnu 7. 3.) 

The Grant should be written by the Minister, and sealed 
and signed by the king himself.— (Vashistha, in, Apararka, 
p. 683, and Viramitrodaya, p. 195.) 

The Royal Grant is genuine when supported by the royal 
seal, witnesses and the king’s signature.— (Katyayana in 
Apararka, p. 684.) 


* Entitlmg the donee to receive a fixed portion of every kind of mer- 
chandise imported.— (Apararka.) 

Assigning to the donee a fixed share out of the produce of every plot of 
land.— (Mitak sara . ) 

t Thus the Mitaksara ; according to Apararka, describing the evil effects 
of interfering with the gift. 
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The Royal Scribe, who writes out treaties, should write the 
grant on copper-plate or on cloth. — (Vashistha in Vira.-Vyava., 
p. 193.) 

The King, in his own hand, shall attest the grant, saying 
‘ This is agreed to by me, the king, the son of so and so.’ 

The Grant shall be attested by the Minister with the 
remark— ‘ I know this.’— (Brhaspati 8. 16.) 

The grant shall be provided with the King’s seal— with a 
precise statement of the year, month, fortnight and date. 
Such a document is called the “ Royal Edict.”— (Brhaspati 
8.17.) 

6. When the King, satisfied with the faithful services, 
valour and other good qualities of a person, bestows upon him 
landed or other property, the document conveying this gift is 
called ‘PrasadaliJchita,’ Mark of Royal Favour.- (Brhaspati 8.18.) 

6. The document that establishes a claim, recording the 
four parts of the judicial proceedings, and bearing the Royal 
Seal, is called Jayapatra, ‘ Decree.’ —(Brhaspati 8.19.) 

7. To the man who has proved his claims to a property, 
movable or immovable, the King shall grant the Decree, 
wherein shall be set forth the plaint, the rejoinder, the 
evidence and pleadings, its examination, the law-texts bearing 
upon the question, and the final decision.— (Vyasa in Vlra.- 
Vyava., p. 194.) 

8. If there is agreement among the members of the court, 
then alone is the Decree final and absolute.— If there is 
disagreement, the matter should be regarded as open to 
investigation. —(Narada 3.17.) 

9. Members of the Court are to append their signatures 
to the Decree.— (Manu quoted in Mitaksara.) 

10. One suit having been decided, if there are other suits 
similarly circumstanced, the decision arrived at in the former 
case becomes applicable to the latter also. This application 
of the former decision is a particular kind of Decree, called 
‘ Pashchatkara .’ — (Katyayana in Vira.-Vyava., p. 195 andPara- 
sharamadhava-Vyava., p. 90.) 

(B) Documents written by the sCommon People 

11. Documents written by common people are written by 
a public scribe, in a public place, and set forth the name and 
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genealogy of the king, the name of the year, month, forfc“ 
night and date ; the caste and names of the parties and their 
fathers, the property involved, rates of interest and so forth. 
{Vyasa in Parasharamadhava-Vyava., p. 92.) 

12. Documents written by the common people are of 
seven kinds, dealing with-(l) Partition, (2) Gift. (3) Purchase, 
(4) Mortgage, (5) Convention or Agreement, (6) Bondage, and 

(7) Debt. 

There are eight varietieai-(l) CAitera -written by a public 
scribe employed by the Debtor and the Creditor, setting forth 
the declarations of both parties— along with the names of 
their fathers and their witnesses ; (2) Svahasta— written by 
the debtor in his own hand, not attested by witnesses; 
(3) Upagata— * written by a scribe or by the creditor him- 
self, and admitted by the debtor; (4) Adhipatr a -mort- 
gage-deed ; (5) Krayapaira — Deed of Sale ; (6) Sthitipatra 
—a document setting forth the conventions of the learned, 
of the Trade-guilds, and of citizens and villagers ; (7) San- 
dhipatr a— docmaent embodying the compromise arrived at by 
the interposition of the elders before whom a certain accusa- 
tion has been laid,— setting forth the facts of the case; 

(8) Shvddhipatra~Domm.ent of Absolution, awarded to a man 
who, having been accused of a wrong act, has cleared himself 
by the performance of penance. —(Vyasa in Parashara- 
madhava-Vyava., p. 92.) 

13. Slmapatra is the document setting forth the delimita- 
tion of disputed boundaries, as recorded by the King, after due 
investigation, mentioning the names of witnesses through 
whom the decision has been arrived at.— (Visnu 8. 255.) 

14. When a certain understanding has been arrived at by 
the parties voluntarily, a deed should be drawn up, attested 
by witnesses— the name of the creditor being entered first 
[then the name of the debtor, says Vishvarupa] it shall 
mention the month, fortnight, and date, -the name, caste, 
gotra, Yedic School, father’s name of the parties [also the 
property concerned] .—{Yajnavalkya 2. 84-85.) 

Caste, names, residence, substance, amount, rate of interest, 
year, month, fortnight, date-these should be mentioned in 
the document. -(Vyasa in Ap ararka, p. 685.) 

* So explained ty Estyayana (Parasharama(Jhava-Vyava., p. 92). 
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16. When the transaction is complete, the debtor shall 
attest the document in his own hand, with the words— ‘ What 
is here set forth is admitted by me A, the son of B.'— {Yajfia. 
2 . 86 .) 

16. The document shall be attested by witnesses in their 
own hands, who shall add their own and their fathers’ names, 
adding ‘I am witness to the transaction’ ; the number of 
witnesses shall be an odd one.* — (Yajha. 2.87.) 

17. The scribe shall write down his own and his father’s 
name— adding that he has written the document at the request 
of both parties.— (Yajfia. 2. 88.) 

18. If the debtor happen to be illiterate, he should have 
his attestation written by another person, in the presence of 
literate witnesses.— (Narada in Apararka, p. 685.) 

19. If the witnesses to a transaction are illiterate, their 
attestation shall be written by another person, in the presence 
of literate witnesses. — (Narada in Apararka, p. 685.) 

20. A document is valid even when not attested by 
witnesses, if it is written by the party himself,— except when 
it has been written by force or through deception.!— (Yajfia 
2.89.) 

21. Documents are of two kinds— written by the party 
himself, and written for him by another scribe : the former 
is valid without witnesses ; the latter requires attesting 
witnesses.— (Narada 4. 135.) 

22. A document is said to be attested by witnesses when, 
having been written anywhere by any one, it is attested by 
witnesses in their own hands.— {Visnu7. 4.) 

23. A document is said to be unattested when it has been 
written by the party himself and bears the signature of no 
witnesses. — (Visnu 7. 5.) 

24. If the defendant urges that the document was not 
written by the scribe therein mentioned, nor attested by 
witnesses there named, such a document is suspected of being 
forged . — (Katyayana in Apararka, p. 689.) 

26. If the genuineness of a document is in doubt, it should 
be tested by means of the following corroborative proofs: 

* This according to Apararka, which accepts the reading ^asamah/— 
Vishvarupa, with the same reading, fixes the number at three only, quoting 
the text ^ lehhye tu paraniastrayalu^'-The MitakSara reads 'samah,' and 
explains it to mean that the witnesses should be of equal status. 

t Or temptation, anger, fear, intoxication and the like —adds the 
MitakSara. 

F. 13 
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(a) by comparing the suspected writing with the writing of 
the party on a document admittedly in his handwriting ; 

(b) -FM/fcri-prapri (probability* of ownership! ; Kriya 
(evidence adduced in regular suit ; id'* Chihna (peculiarities 
of handwriting or seal) ; (s) SaTnbandha (previous business 
relationship between the parties) ; f / ) Agctma-hetu (proof of 
ownership of the creditor). t — (Yajfia. 2.92 ) 

26. If a doubt should exist as to the authenticity of a 
document, its authenticity may be established by examining 
the handwriting of the party, the tenor of the document, 
peculiar marks, circumstantial evidence and probabilities of 
the case. — (Narada 4.143 and Visnu7.12.) 

27. If a document is signed by a stranger, and is meant 
for a different purpose, it should be examined, if suspected 
of being unauthentic, in regard to the connection of the parties, 
the probability of the title and reasonable inference.— 
(Narada 4.144.) 

28. In the ease of the document alleged to be in the 
handwriting of the defendant,— its genuineness is to be tested 
by comparing it with his handwriting ; if it is attested by 
witnesses, it is tested by examining these witnesses. — (Katya- 
yana in Apararka, p. 689.) 


29. If the debtor, the witnesses and the scribe are all 
dead,— the genuineness of the document shall be tested by 
comparing the writings on the document with the writing 
of the persons on documents admitted to be in their hand- 
writing.— (Katy ay ana ; also Visnu 7.13 in Apararka, p. 689.) 

30. The genuineness of a document is to be tested by 
making the parties write something and comparing that 
writing with the alleged signatures on the document.— (Katya- 
yana in Vlra.-Vyava., p. 198.) 

31. If the debtor denies execution of the deed, the deci- 
sion shall be taken on the issue of an ordeal. - (Harlta in 
Mitaksara 2. 92.) 


* Vishvarapa, Apararka and Mayukha take gfts and separately : the 
toer^as* such reasoning as that the debtor was in need at the time when 
ae creditor was advancing loans,’ and the latter as ‘ Co-residence of the parties ’ 

It means 'Absence of undue force/ according to Vishvarripa. . * 

< ^0^ such reasons as 

‘ absence of false witaesses ^ or ‘ honesty of the scribe ’ and so forth. Apararka 
t^kes it as Standing for ' Inference/ v j-vhu. 
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S2. When a document has been seen by the debtor, and 
he has made no protest against it for twenty years, then the 
document becomes free from all defects and fully substanti- 
ated.— (Katyayana in Vira.-Vyava., p. 198.) 

33. An old document,— if it has not been shown or 
spoken of for a long time, — and both parties are dead, — 
cannot be regarded as valid unless it is covered by a mortgage. 
— (Vyasa in Apararka, p. 692.) 

34. A bond ceases to be valid if the witnesses, the creditor 
and the debtor are all dead, - unless its validity can be estab- 
lished by the existence of a pledge. — (Narada 4. 138.) 

35. If a document has not been shown, or mentioned, 
for thirty years— it cannot be regarded as valid, even though 
the attesting witnesses be living.— (Brhaspati, 8. 29.) 

36. If, after the ceasing of the accruing of interest, 
the document is not shown to the debtor, nor payment de- 
manded of him, —the document is treated as of doubtful vali- 
dity.— (Brhaspati 8. 30.) 

37. If the document has been produced in due time,— and 
the demand has been repeatedly urged and publicly pro- 
claimed,— it remains valid for ever ; even after the death of 
the witnesses.— (Narada 4. 140.) 

38. If the debt has been paid in part,— or if demand for 
payment has been made, —the document should be regarded as 
valid, even though the attesting witnesses may be dead. — 
(Narada in Apararka, p. 689.) 

39. A document which is unknown and has never been 
heard of before, does not obtain validity, when it is brought 
forward, even though witnesses be living.— (Nsrada 4. ■ 141.) 

40. What is given by force, what is enjoyed by force, 
what has been written by force,— all this Manu has declared 
to be void.— (Manu 8. 168.) 

41. A document written under constraint, or under a 
deception, does not hold good.— (Yajna. 2. 89.) 

42. When even a single witness entered in the deed is 
disreputable and censured (by the public)— the deed is invalid- 
ated. - (Byhaspati 8. 24.) 
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43. Where the scribe is found to be disreputable and 
censured (by the public)— the deed is invalidated. — (Brhaspati 
8.24.) 

44. A document written by the debtor in his own hand, 
and not attested by witnesses, cannot be accepted as valid, 
unless it is admitted by the party alleged to have written it. - 
(Katyayana in Apararka, p. 686.) 

45. That document is valid which is not adverse to the 
customs of the country, the contents of which are in accord- 
ance with the rules regarding Pledge, and which is consistent 
in import and language. — (N^ada 4. 136 and Visnu 7. 11.) 

46. That document which violates local customs, which 
is couched in ambiguous language or incoherent, or executed 
by a person who had no right over the property concerned,— is 
not valid. — (Katyayana in Apararka, p. 686.) 

47. A document spoilt by fire, or executed very long ago, 
or soiled with dirt, or intended for a short period only, or con- 
taining mutilated syllables, is invalid.— (Brhaspati 8. 25.) 

48. An old document, too bright-inked, —or a recent 
document, too dim-inked,— should be regarded as forged.-- 
(Bfhaspatiin Parasharamadhava-Vyava. 95.) 

49. An unattested document, if caused to be written by 
force, makes no evidence ; neither does a fraudulent docu- 
ment ; nor a document, though attested, which is vitiated by 
the signature of a witness who has been bribed, or of one who 
is of bad character ; or one written by a scribe who is of bad 
character, or bribed ; or one executed by a minor, or by a 
dependent person, or by one intoxicated or insane, or by on 
in bodily danger, or in fear.— (Visnu 7. 6-10.) 

50. That document is invalid which has been written by 
a person intoxicated, by one charged with a crime, by a 
woman, or by a child, —or that which has been caused, to be 
written by force, by intimidation or by deception.— (Narada 
4.137.) 

51. A document executed by a mad man or an idiot or 
an infant, or one who has absconded from fear of the King, 
or one tormented by fear, is not invalidated (by impossibility 
to produce its author),— But as a rule, a document executed 
by a dying person, or one oppressed with fear, or a suffering 
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iJerson, or a woman, or an intoxicated person, or a distressed 
person, or at night, or by fraud or force -does not hold good. 
— (Brhaspati 8. 22-23.) 

52. If objections taken against the validity of a document 
are not answered, the man producing it is to be fined the 
first amercement. — (KatySyana in Vira.-Vyava., p. 199.) 

53. If a man alleges a document to be a forgery, but it is 
proved to be genuine, he should have his tongue, hands and 
feet cutoff.— (Vyasa in Vira.-Vyava., p. 199.) 

54. If the original document happen to be in an in- 
accessible place, or is found to be written illegibly, or has 
been lost, or has its writing rubbed off, or damaged,* or 
burnt, or torn, —then another document should be executed, t 
-(Yajfia. 2.91). 

55. If a document is split, torn, stolen, effaced, lost, or 
badly written, —another document has to be executed.— 
(Narada 4. 146.) 

56. If the document is in a remote country, torn, or stolen, 
or illegible,— then, if it is in existence, time should be given 
for producing it ; — if it does not exist, then the case had 
to be decided on the strength of witnesses to the transaction. — 
(Narada 4. 142.) 

57. The document written publicly, by the public scribe 
and attested by witnesses is more reliable than that written 
by the party himself, and not attested by witnesses ; and the 
Royal Edict is more reliable than the former. —(Vyasa in 
Apararka 691.) 

58. Documentary evidence is superior to oral evidence 
and ordeal. — (Katyayana in Apararka, p. 692.) 

59. Documentary evidence can be rebutted only by 
documentary evidence, and never by the oral deposition of 
even a large number of witnesses. — [Ibid.) 


* By insects— says Vishvarupa. 

t Either by the King or by the parties themselves— Vishrarapa. This 
can be done only if there is an agreement between the parties. If there is dis- 
agreement, then there should be a regular suit ; and in that case, the 
parties should be given time to produce the document. If the document cannot 
be produced, the case has to be decided on the basis of the deposition of 
witnesses. If no witnesses .are availablo, recourse . must be had to ordeaL— 
(Mitak^ara.) 
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60. Documentary evidence is rebutted by documentary 
evidence, and oral by the oral. — (Samvarta in Ylra.-Vyava. , 
p. 201.) 

61. A document can be annulled only by a document ; 
Document is superior to witnesses. -(Narada 1. 145.) 

62. A document is not overruled either by witnesses or 
by ordeal. -(Brhaspati 8. 31.) 

63. No decision should be taken on the basis of Docu- 
ments alone.— (Vyasa in Vira.-Vyava., p. 197.) 

64. The validity of a document becomes diminished by 
neglect, if it is neither shown nor read out publicly.— 
(Brhaspati 8. 31.) 

65. In disputes regarding immovable property,— as to 
sale or mortgage or partition or gift or purchase,— no claims 
can be established without Documentary Evidence. — (Marichi 
in Parasharamadhava-Vyava., p. 03.) 

66. When the debtor has made a part-payment of the 
debt, he should enter that on the back of the deed ;— the creditor 
also should write down there in his own hand— ‘I have 
received this.’— (Yajnavalkya 2. 93.) 

67. When only a part of the debt has been repaid, and 
the document is not at hand, the creditor shall give a receipt 
for what he has received.— (Visnu 6. 26.) 

68. When the entire debt has been repaid, either the 
document shall be torn off, or the creditor shall give to the 
debtor an acquittance-receipt.’*'— (Yajna. 2. 94.) 

69. A written contract having been fulfilled, the docu- 
ment should be torn off. — (Visnu 6. 25.) 

70. What has been lent in the presence of witnesses, 
should be repaid also in the presence of witnesses. —(Yaina. 
2. 94.) 

71. A debt contracted before witnesses should be dis- 
charged before witnesses.— (Visnu 6. 24.) 

Oral Evidence : Witnesses 

72. In doubtful eases, when two parties are quarrel- 
ling with one another, the truth has to be gathered 
from the deposition of witnesses, whose knowledge is 

Tii0 option lies with the creditor— sEys VishvaruLpa 
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based upon what they have seen, heard or learnt.— (Quoted 
as ‘ Manu ’ in Parasharamadhava-Vya., p. 64 ; Narada 1. 147.) 

73. In disputed cases, the truth shall be established by 
means of witnesses. — Gautama 13. 1.) 

74. A witness, Saksi, is so called because he has directly 
seen or heard.— (Manu 8. 74 and Visnu.) 

75. What the man has actually perceived in the presence 
of the parties to the suit— his deposition to that alone should 
be admitted as evidence.— (Brhaspati in Vira.-Vya., p. 142.) 


Persons who can be Witnesses 

76. Householders, men with male issue, respectable native 
Kshattriyas, Vaishyas or Shudras are competent, when called 
by a suitor, to give evidence.— (Manu 8. 62.) 

77. Trustworthy men of all the four castes may be made 
witnesses in law-suits,— men who are fully conversant with 
morality and are free from covetousness. — (Manu 8. 63.) 

78. Women should give evidence for women ; for twice- 
born men, similar twice-born men ; virtuous Shudras for 
Shudras ; men of the lowest castes for the lowest.— (Manu 
8 . 68 .) 

79. Any person who has personal knowledge of the facts 
in question may give evidence.— (Manu 8. 69.)* 

80. He should be considered as a witness who has wit- 
nessed a deed with his own eyes or ears.— (Narada 1. 148.) t 

81. Witnesses shall be of honourable family,! straight 
forward, and of unexceptionable descent. —(Narada 1. 153.) 

82. In family-quarrels, members of the family shall 
be witnesses.— (Narada 1. 153.) 

83. Brahmanas, Vaishyas, Ksattriyas or irreproachable 
Shudras shall be witnesses ; each of these for members of 


^ What is meant is ^ any one who has a knowledge of facts bearing on 
the case, acquired by any of the valid means of cognitionZ—iVira.-Vya., p. 143.) 

t The term ^ sakfi ' takes the ‘ Ini ' affix in the sense^ of ' one who sees 
directly. '—(Panini 5. 2. 91.) 

t ' Mauldh '—horn of well-known and respectable families.— (Kalpataru 
in Vira.“Vya., p. UT.) .. - 
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the same caste ; -or all of them may be witnesses for all. - 
(Narada 1. 154.)* 

84. For trade-guilds, artisans or merchants shall be 
witnesses ; members of an association shall be witnesses for 
their co-members ; women for women.— (Narada 1. 155.) 

85. Persons devoted to austerities, charitable persons, 
persons of noble families, truthful persons, persons having 
great regard for virtue, straightforward persons, persons with 
sons, wealthy persons, persons engaged in the performance 
of acts prescribed in the scriptures, shall be witnesses, either 
according to jUti or vorna, or all for all. t — (Yajna. 2. 68-69.) 

86. Women should give evidence for women, only in 
cases between women, or in matters concerning the female 
sex, which they alone may be supposed to know.— (Vashistha 
16.30.)! 

87. Those may be witnesses who are in the habit of 
performing religious duties taught in the scriptures, free from 
greed and malice, of respectable parentage, irreproachable, 
zealous in performing austerities, liberal-minded and sym- 
pathetic. — (Brhaspati 7. 28.) 

88. Witnesses shall be faultless as regards the perform- 
ance of their duties, worthy to be trusted by the king, and 
free from love and hatred. —(Gautama 13. 2).§ 

89. Persons not mentioned (in the plaint) may also give 
evidence.— (Gautama 13. 8.) 


* llie Brihmana has been excluded, as it is his duty to be constantly 
engaged in teaching and study, which would be disturbed.— (Medfa-.) So he 
should be called as a witness only when no others are available— adds Vlra- 
Vya., p. l48. 


'\Jati, gender ; ‘ Varna' css ^ — ( Vishvarupa\. Yatha’aU means that 
the witnesses should be of the same caste as the parties, in cases where both 
parties are of the same c^te ; if the parties are of different castes, then the 
witnesses are to be ‘ yathavar nam, ’ i. c. , in the order of the castes. — i Apararka 1 
‘MH’ stands for the secondary mixed castes, ‘ Ambastha’ and the rest and 
Varna ior the pnmary castes, Brahmana and the rest. For Brahmana 
patties there should be Bra hmana. witnesses and so forth.- ‘Or ’~i e if wit- 
nesses of the same caste as the parties are not available, then, ‘ all ’ may depose 
■for all.’— IMitaksara.! j' 


admiiS“(Me<Si)®^^’'“^ female witnesses are 

§ These are to be regarded as competent witnesses only when thev have 
^n rated m such by the parties ; those who come and volunteer to give evidence 
are not real witnesses. - (Medhatilii on Manu 8. 52.) eviaence 
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90. Descendants of a noble race, virtuous, wealthy, 
sacrificers, zealous in the practice of austerities, having' male 
issue, well-versed in sacred law, studious, veracious, learned 
in the three Vedas and aged— shall be witnesses.— (Visnu 8. 8.) 

91. Shrotriyas, men of unblemished form, of good charac- 
ter, men who are holy and love truth, are fit to be witnesses,— 
or any men can bear testimony for any other * men.— Women 
shall be witnesses regarding women ; twice-born men, regarding 
twice-born men of the same caste ; good Shudras for Shudras 
and men of low birth for low-caste men. — (Vashistha 16. 25—30). 

92. Men of the four castes who have sons may be wit- 
nesses ; excepting Shrotriyas, the king, ascetics, and those 
who are destitute of human intellect. — (Baudhayana 1. 19. 13.) 

93. A person who is possessed of good qualities may be 
called as a witness and shall answer the questions put to him 
according to the truth.— (Apastamba 2. 11. 29. 7.) 

94. In the case of anything done in the interior of a house 
or in a forest,— or in a case of injury to the body, —any person 
who may have seen it with his eyes— may give evidence.— 
(Manu 8. 69). 

95. In the event of proper witnesses not forthcoming, 
evidence may be given by a woman, by a minor, by an aged 
person, by a pupil, by a relative, by a slave, or by a servant. 
—The deposition of these persons is to be rejected as false only 
if it is found to be incoherent, or bears signs of corruption.— 
(Manu 8.70-71). 

96. In cases of violence, theft, adultery, defamation and 
hurt the competence of witnesses shall not be examined too 
strictly.— (Manu 8. 72, Narada 1. 189.) 

97. In cases of adultery, theft, assault, defamation and 
crimes, all men can be admitted as witnesses.t — (Yajfia. 2. 72.) 

* These are admissible as witnesses only when they are found to be free 
from such disqualifications as prejudice, wickedness and so forth.— {Apararka, 
p. 671.) Women are admissible only in cases where they can be questioned im- 
mediately, on the spot, before any one has had time to tamper with their too sus- 
ceptible mind. — (Medha. 8.70.) 

t‘Srihasa’ stands for murder here; though the name includes theft, 
defamation and assault also, yet these, being mentioned by themselves, cannot be 
included in ‘ Crime ’ ‘Siha3a.’—( Apararka.) 

Theft and the rest, mentioned separately, are meant for such of these acts 
as are done secretly ; and ‘ Sahasa ’ stands for all those acts when done openly 
in defiance of all laws and restraints.— (Mitt'. This implication is accepted by 
Apararka also. 

Vishvamitra notes that what is implied is that only eye-witnesses are ad- 
missible as evidence, in cases of theft, etc. 

14 
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98. In suits of grave character, slaves and other incompe- 
tent witnesses may be admitted.— (Narada. 1.188.) 

99. A slave, one who is blind, or deaf, or leprous, women, 
children, aged persons— these have been held to be conapetent 
witnesses in criminal cases, if they are not prejudiced. 
{Ushanas in Mayukha, p. 37.) 

Persons WHO CANNOT BE Witnesses 

100. Those persons should not be made witnesses who are 
not trustworthy, or who neglect their duties ; nor the covetous ; 
nor those who have an interest in the suit*: nor familiar friends 
and companions or enemies (of the parties), nor persons for- 
merly convicted of perjury, nor persons suffering from severe 
illness, nor those tainted by mortal sin. — The kingf cannot be 
made a witness, nor mechanics and actors, nor a Shrotriya, nor 
a student of the Veda, nor an ascetic retired from the world ; — 
nor one wholly dependent, nor one of bad fame, nor a 
Dasyu, nor one who follows forbidden occupations, nor an 
aged man, nor an infant, nor a single man, nor a man of the 
lowest castes, nor one deficient in a sense-organ,— nor one 
extremely grieved, nor one intoxicated, nor a lunatic, nor one 
tormented by hunger or thirst, nor one oppressed by fatigue, 
nor one tormented by love nor a wrathful man, nor a thief.— 
(Manu 8.63-67.) 

101. Incompetent witnesses have been declared to be of 
five kinds.— Excluded (1) by a text of law, (2) on account of de- 
pravity, (3) on account of contradiction, (4) on account of un- 
called-for deposition and (5) on account of intervening decease.— 
Learned Brahmanas, devotees, aged persons and ascetics are 
those excluded by the text of law. —Thieves, robbers, dangerous 
characters, gamblers, and assassins are incompetent on account 
of depravity.— If the statements of witnesses summoned by 
the king do not agree, they are rendered incompetent by reason 
of contradiction.— He who, without being cited as a witness. 



* Persons having money-dealings with either of the two parties.— (Medh9.) 

=««= king were to give evidence, he would be regarded as partial. Arti- 

sans ana the re^_ a^e likely to suffer in business if they gave evidence for or 

against people. —(Medlia.) 
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volunteers to make a deposition, is unworthy to be a witness.— 
If the claimant happen to die, the witness previously cited by 
him is rendered incompetent by reason of decease. — (Narada 
1. 157-162.) 

102. Those persons should not be examined as witnesses who 
are interested in a suit ; nor friends, nor associates, nor enemies 
(of the parties;,* nornotorious criminals, nor,persons tainted with 
a mortal sin.— Nor a slave, nor an impostor nor one not admitted 
to Shraddhas, nor a superannuated person, nor a woman, nor 
a child, nor an oil-presser, nor one intoxicated, nor a lunatic, 
nor a gambler, nor one who sacrifices for a village-community. 
—Nor one engaged in a long journey, nor a merchant travelling 
over transmarine countries, nor an ascetic, nor one sick or 
deformed, nor a single person, nor a learned Brahmana, nor 
one who neglects religious duties, nor a eunuch, nor an 
actor.— Nor an atheist, nor an apostate, nor one who 
has forsaken his wife or his fire, nor one who makes illicit 
offerings, nor an adversary, nor a spy, nor a relative, 
nor a uterine brother. — Nor one who has been proved to 
be an evil-doer, nor one wno lives by poison, nor a snake- 
catcher, nor a poisoner, nor an incendiary, nor a ploughman, 
nor the son of a Shudra woman, nor one who has committed 
a minor offence. —Nor one oppressed by fatigue, nor a ferocious 
man, nor one who has relinquished ail worldly desires, nor one 
who is penniless, nor a memoer of the lowest castes, nor ime 
leading a bad life, nor a student before completion pf his study, 
nor an oilman, nor a puller of roots ; —nor one possessed by 
an evil spirit, nor an enemy of the king, nor a weather-prophet, 
nor an astrologer, nor a malicious person, nor one seif -sold, nor 
one who has a limb too little, nor one who makes a living by his 
wife ; — nor one who has black nails or black teeth, nor one who 
betrays his friends, nor a rogue, nor a wine-dealer, nor a jug- 
gler, nor an avaricious man, nor an enemy of trading companies 
or of guilds ;— nor one who takes animal fife, nor a leather- 
manufacturer, nor a cripple, nor an outcast, nor a stager, nor 
a quack, nor an apostate, nor a robber, nor a king’s attend- 
ant ; — nor a Brahmana who sells human bemgs, cattle, meat, 
bones, honey, milk, water or butter; nor a member of a twice- 
born caste addicted to usury ;— nor one who neglects his 

* Friends, enemies and persons of proved dishonesty are hot admissible in 
any case.— hvledna. Manus. 71.) 
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duties, or the head of a caste or guild ; nor one who serves low 
people, nor one who quarrels with his father, nor one who 
causes dissension.— (Narada 1. 177—187.) 

103. The mother’s father, the father’s brother, the wife’s 
brother and maternal uncle, a brother, a friend and a son-in-law 
—are inadmissible as witnesses in all disputes. —Persons addict- 
ed to adultery or to drinking, gamblers, those given to calum- 
niating people, the insane, the suffering, the violent person 
and the ambitious cannot act as witnesses.— (Brhaspati 7.7. 
29-30.) 

104. The king cannot be made a witness, nor a learned 
Brahmana, nor an ascetic, nor a gambler, nor a thief, nor a 
person not his own master, nor a woman, nor the perpetrator 
of violence, nor one over-aged, nor one intoxicated or insane, 
nor a man of evil fame, nor an outcast, nor one tormented by 
hunger or thirst, nor one suffering under calamity, nor one 
wholly absorbed in evil passions ; —nor an enemy or a friend, 
nor one interested in the suit, nor one who does forbidden 
acts, nor one formerly perjured, nor an attendant ; —nor one 
who, without being cited voluntarily offers himself as a 
witness;— nor can one man alone be made a witness.— 
In cases of theft, violence, abuse or assault, the character of 
the witnesses should not be examined too strictly.— 
(Visnu 8. 1-6.) 

105. *Women, minors, aged persons, gamblers, persons 
intoxicated, insane or accused of serious crime, actors, unbe- 
lievers, forgers, those deficient in organs, outcasts, a friend, 
one interested in the suit, a partisan, enemies, thieves, a 
bravado, one proved to have perjured himself, one abandoned 
{by relations, acc. to Mila. ; by all cultured mm, ace. to 
Apararka); such persons cannot be witnesses.— Yljna. 
2.70-71). 

Kinds op Witnesses 

106 . There are eleven kinds of witnesses : Five ‘ appoint- 
ed ’(i.e., cited by the parties) and six ‘ unappointed ’ (not 

* Persons meant to be excluded are those in whose cases there is reason to 
believe, either that they could not have properly seen what happened, or that 
tiffiy are unable to depose rightiy ; ttie list is not therefore exhaustive, it is 
only illustrative.— (Vishvarapa. Yajaa. a. 70. 7l) 
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cited by the parties).— (1) a subscribing witness, (2) one who 
has been reminded, (3) a casual witness, (4) a secret witness, 
(5) an indirect witness ; these are ‘ cited ’ witnesses. —The six 
witnesses ‘ not cited’ are— (1) co-villagers, (2) the Judge, (3) the 
King, (4) one acquainted with the affairs of the two parties, 
(5) the Agent of the claimant and (6' Family-members.— 
(Narada 1. 149—152.) 

107. (1) A ‘ written ’ witness, (2) one ‘ made to be written ’ 

in the body of the document,* 3) a secret, witness, (41 one who 
has been reminded, (5) a family-witness, (6) a messenger, 
(7) an accidental witness, (8) an indirect witness, (9j a strange 
witness, (10) the King, \,11’ the Judge, (12) co-villagers : these 
are the twelve kinds of witnesses. —He is called a ‘ written 
witness ’ who enters in the deed his own as well as his father’s 
caste, name and place of residence. — 2) He is called ‘ one made 
to be written ’ who has been distinctly entered in the deed, 
together with the details of the agreement, by the Plaintiff 
when writing the contract.— (3) He is called a ‘ secret witness ’ 
who is made to listen to the speeches of the debtor, standing 
concealed behind a wall and relates them as heard, in court. — 
(4) He is called ‘ one reminded ’ who, after having been cited 
and invited to be present at a transaction, is repeatedly remind- 
ed of it. — (5) He is designated a ‘ family witness ’ who is cited 
by both parties to witness a deed of partition, gift or sale,— 
being related to, and on good terms with, both parties, and 
acquainted with the rules of duty.— (6) He is denominated a 
‘ messenger ’ who is a respectable man, esteemed and cited by 
both parties, and has come to listen to what is transpiring 
between them. —(7) He is an ‘accidental witness’ who 
happens to approach, by chance, the place where the transac- 


No special significance attaches to the enumeration of those numerous 
qualities either here or under the preceding section all that is meant is that 
the witnesses should be such as could be relied upon to give correct evidence — 
(Vira.-Vya., p. 149. ) Persons quarrelling with their fathers are not admissible as 
witnesses. —(.Shaukha in Mitlksara 2. 68.) 

* (1) One whose name has been entered at the instance of the creditor ; 
(2) whose name has been entered at the instance of the debtor requested by the 
creditor. —(May ukha, p. 34.)— ‘ The only difference between (1) and (2) is that 
while (1) writes down his own name himself, that of (2j is actually written in 
the document by some one else.’— (Vira-Vya., p. 145.) • 
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tion is taking place.— (8) That witness is called indirect 
who communicates what he knows to another man, at a 
time when he is going abroad, or lying on his death- 
bed ; he also is called an ‘ indirect witness ’ who repeats 
from his own hearing and from hearsay, the previous state- 
ments of actual witnesses. -(9j He is called a ‘ strange witness ’ 
to whom an affair has been entrusted or communicated by both 
parties, or who, happens to witness the transaction surrepti- 
tiously.-(lO) The king in person having heard the statements 
of the parties, may act as witness, if a dispute arises subse- 
quently.— (llj If after the decision of a suit, a fresh trial should 
take place, the Judge, together with the assessors, may act as 
witnesses in that trial, but not in any other case. -(12) The 
people of the village may give testimony, even without being 
cited, -specially as to damages in boundaries.— (Brhaspati 
7.1-15.) 

108. If a witness dies or goes abroad after giving evidence, 
those who have heard him may give evidence ; as indirect 
evidence makes evidence.— (Narada)l. 166.) The ‘ subscribing ’ 
witness retains his validity, even after the lapse of a long time ; 
the deposition of a witness ‘ reminded ’ remains valid up to the 
eighth year ; that of the ‘ casual ’ witness up to the fifth year ; 
—that of the ‘ secret’ witness, up to the third year;— that of 
the ‘ indirect ’ witness, for one year. - (Narada 1. 167—169.) 

109. Or, no definite limit can be fixed for judging a witness: 
a witness whose understanding, memory and hearing have 
never been deranged, may give evidence even after the lapse 
of a considerable time. — ^Narada 171 — 172.) 

110. There are two kinds of witnesses— (1) appointed and 
(2j not appointed ; the former is one whose name has been 
entered in the document, and the latter is one who is not so 
entered.— (Prajapati in Apararka, p. 666.) 

111. [Like the king and the judge] Members of the Court 

also are admissible as witnesses.— (Kalyayana in Mayukha. 
p.34.) ■ : 


Number op Witnesses 

112. The number of witnesses should be at least three.— 
{Yajaa. 2. 69 ; Manu 8.60.) 
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113. There should be nine, seven, five, four or three witnesses: 
or two only, if they are learned Brahmanas. But the king shall 
never admit only one witness.— Of ‘subscribing ’ and ‘secret’ 
witnesses, there should be two of each sort ; of ‘ spontaneous’ 
‘reminded,’ ‘family ’ and ‘indirect’ witnesses, there should 
be three, four or five of each kind.— A single witness also may 
furnish valid testimony, if he is a ‘messenger,’ or an ‘acci- 
dental ’ witnessor the king or the judge. — (Brkaspati 7. 16—18.) 

114. Witnesses should be many in number. —(Gautama 13. 2. ) 

115. One man alone cannot be a witness. — (VisnuS.) 

116. *Even a single witness is admissible, if he is accepted 
by both parties and is conversant with Dharma ‘a proper 
performer of all religious duties’ (Mita ), or ‘highly qualified’ 
(Vishvarupa) (Yajna. 2. 72.) 

117. By the consent of both parties, even a single person 
may be admitted as witness ; he must be examined in public 
as a witness. — (Narada 1. 192. )t 

118. One whose conduct is pure, who knows the Law, who 
is known to be veracious, may be admissible as witness, even 
alone by himself,— specially in criminal cases.— (Vyasa in 
Mayukha, p. 35 and Vlra.-Vya., p. 150.) 

119. Even a single person may be a witness in the ease of a 
deposit made secretly in his presence ;— as regards things 
borrowed for use, even a single person through whom the thing 
has been sent may be enough as witness.— (Katyayana in 
Mayukha, p. 35.) 

120. Even one man free from covetousness may be accepted 
as witness.— (Manu 8. 77.) 

Conflict among Witnesses 

121. On a conflict among the witnesses, the King shall 
accept as true the evidence of the majority ; in case of their 
being equal in number, that of the better qualified witnesses ; 

* This means that also are admissible.~{Mit§.) 

t All such texts refer to eases where both parties consent to rely upon a single 
(Para. Mldhai7a-Vya., p. ^6.) 
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on a conflict among the highly quahfied, “ preference is to ^ be 

given to the higher caste.”— (Medha.) ‘best of the^ twice- 

born,’ ^.e., Brahmanas (Gk)vindaraja and Narayana) right- 
0 DUS BrShmanas’ (Kulluka and Raghavananda'. Manu 8. 73.) 

122. The'evidence of the best of the twice-born shall be 
accepted.— (Visnu 8. 39.) 

123. In cases of conflict the evidence of the majority 
should be accepted ; when the numbers are equal on both 
sides, the evidence of the better qualified men shall be ac- 
cepted ; when there is difference among these, then those of 
the best qualified amongst them.— (Yajna. 2. 78.) 

124. Even after the deposition of all the witnesses has been 
taken, if other and better qualified witnesses— or witnesses 
double the number of the former witnesses, — should depose to 
the contrary, the former evidence should be rejected as false .* — 
(Yajna 2. 80.) 

125. In a dispute about a house or a field, reliance may be 
placed on the deposition of neighbours. - If the neighbours 
disagree, documents may be taken as proof.— If conflicting 
documents are produced, reliance may be placed on the state- 
ments of aged persons in the village or town, and on those of 
friends and corporations. — (Vashistha 16. 13—15.) 

126. If there is conflicting evidence, the majority of wit- 
nesses decides the matter. If the number of witnesses is equal 
on both sides, the testimony of those should be accepted as 
correct whose veracity is not open to suspicion. If the 
number of such witnesses is equal on both sides, the testi- 
mony of those should be accepted who are possessed of 
superior memory.— When even such witnesses are equal on 
both sides, the evidence of the witnesses is entirely valueless.— 
(Narada 1. 229-230.) 

127. If the witnesses disagree with one another regarding 
place, age, matter, quantity, shape and kind, —such testimony 
is worthless. — (Narada 1. 233.) 


•ii. explain that this rule is not inconsistent 

cannot be accepted after fudgmeni has been 
delivered 133 below) ; as the present rule admits of additional evidence 
only after the ^ deposition of witnesses has been fimshedi ;— if the fudge is not 

qiate satisfied with the eindaue already addiued,~tSm.\s MitaksarS, 
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128. If the statements of witnesses do not agree, they 
are rendered incompetent. — (Narada 1. 160.) 

129. In cases of conflict among witnesses, the testimony of 
the majority should be accepted ; when the number is equal 
on both sides, the testimony of the more virtuous ones should 
be accepted : when the virtuous ones are equally divided, 
the testimony of those shall be accepted who are eminent 
for the performance of religious acts : when these latter 
are equally divided, then the testimony of those with superior 
memory shall be accepted. - (Brahaspati 7. 35.) 

Admissible Evidence 

130. Evidence in accordance with what has been heard 
or seen directly (Medha.) is admissible. — (Manu 8. 74.) 

131. When a man, not originally cited as witness, sees 
or hears anything and is afterwards examined regarding it, he 
must declare it exactly as he saw or heard it. — (Manu 5. 76.) 

132. What witnesses declare naturally, ‘ not out of com- 
passion, or with a view to acquiring merit, ’ (according to 
Medha.);—' not out of fear and the like,’ (according to 
Kulluka) without hesitation’ (according to ‘others’ in 
Medha.)— that should be admitted as evidence; depositions of 
other kinds are worthless. — (Manu 8. 78.) 

133. After the suit has been decided, the adducing of any 
further evidence— documentary or oral— wohld be futile, if 
it has not been cited before. —(Narada in Mita. on 280.) 

134. If a man relies upon weaker proof and neglects the 
stronger one, he is not entitled to adduce the latter, after 
the suit has been decided.— (Katyayana in Mita.) 

135. When a witness has been cited by one party, he is 
not to be approached in secret by the other party. —(Narada 
1.165.) 


Where no Witnesses are Available 

136. If no witnesses are available, and the J udge is unable 
to ascertain the truth, recourse should be had to Shapatha 
(oaths) [‘supernatural proofs’ according to Medhatithi].— 
(Manu 8.109.) ^ r ^ 

p. 16 
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137. When, owing to the negligence of the creditor, 
neither documentary nor oral evidence can be adduced, —and the 
other party denies the obligation, three different methods may 
be adopted (a) timely reminder, (b) exhortation and argument, 
and (c) oath.— (a^ If on being reminded of the debt, the 
debtor does not repudiate it,— and this has been done three or 
four or five times, — then he may be compelled to pay it. 

(b) If the debtor refuses the demand, he shall be exhorted with 
arguments relative to place, time, matter, amount, contents 
and so forth.— (c) If these are of no avail, recourse should 
be had to Oaths (ordeals).— (Narada 1. 235—239.) 


Where Witnesses are Not Necessary 

138. In the following cases, no witness is necessary : 
One who is caught carrying a fire-brand must be taken as the 
incendiary ; one who is caught with a murderous weapon in 
his hand must be the murderer ; when a man and woman are 
found to be embracing each other, the man must be an adulter- 
er. - One who goes about with a hatchet in his hand should be 
regarded as the destroyer of bridges. One carrying an axe 
may be taken as a feller of trees. —In some cases, people make 
marks upon their body with a view to fasten a charge of assault 
on an enemy ;— in such cases recourse is to be had to inductive 
reasoning, ascertainment of facts and stratagems for getting a 
reliable test.— (Narada 1. 172—176). 

Lying Permissible 


139. In some cases, a man who, though knowing the 
facts, gives false evidence from a pious motive, does not lose 
heaven whenever the death of a Shudra, of a Vaishya, of a 
Ksattriya, or of a Brahmana would be caused by a declaration 
of the truth, a falsehood may be spoken ; in such cases false- 
hood is perferable to truth.*— (Manu 8. 103-104. ) 

140. In a case where the death of any man of the four 
castes is likely to result from telling the truth, one may depose 


rite has to be performed (8. 105). Hence what 
tore IS mere qrthavada, not to be taken as enjoining the telline oj 
he-says Pr^yash^ttavweka. p. 432. What is meant is thit silence^ 

truth, under the circumstances -(Vin 
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falsely.— (Yajiia. 2. 83). (a) Or he may not depose at all in 
cases where the truth would lead to the death of one party, and 
untruth to that of the other if the king insist on his depos- 
ing, the man should depose in such a manner as to render it 
futile one way or the other if even this be not possible, then 
he must tell the truth if this leads to the death of anybody, 
the witness may perform the necessary expiation.— (Mita.) 

141. Let him preserve, even by telling a lie, a Br5hmapa 
who has sinned once through error and is in peril of his 
life.— (Brhaspati 7. 34.) 

142. No guilt is incurred by giving false evidence, in case 
the life of a man depends thereon. —But this rule does not 
hold good if the life of a very wicked man depends on the 
evidence.— (Gautama 13. 24-25.) 

Signs of a False Witness 

143. One who, weighed down by the consciousness of his 
guilt, looks as if he was ill, is constantly shifting his position 
and runs after people who walks about irresolutely and 
aimlessly and draws repeated sighs, who scratches the ground 
with his feet and shakes his arras and .clothes whose 
countenance changes colour, forehead sweats, whose lips 
become parched, who looks about and above himself who 
makes long irrelevant speeches, without being asked such 
a person is to be recognised as a false witness and admonished 
accordingly.*— (Narada 193—196.) 

144. By external signs shall the king discover the internal 
disposition of men, —by their voice, their colour, their move- 
ments, their aspect, their eyes and their gestures.— (Manu 

8. 25.) 

145. The man who moves from place to place, licks the 
ends of his mouth,— whose face changes colour, whose mouth 
becomes parched, who speaks haltingly, who speaks much and 
inconsistently, who pays no attention to what is said to him, 
who does not look towards others, who twists his lips, whose 
mind, body and acts are found to undergo a change ;— such a 


* For showing such signs, the witness need not be punished, because the 
nervousness evinced may be due to dread and such other natural causes, and not 
necessarily to consciousness of guilt.— (Narada 193, p. 196.) 
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person —whether a witness or an accused— should be regarded 
as unreliable.*— (Yajna. 2. 13—15.) 

146. A false witness may be known by his altered looks, 
by his countenance changing colour and by his talk wandering 
from the subject.— (Visnu 8. 187.) 

147. Whatever faults there may be in witnesses should be 
exposed at the time of the trial ; those cannot be treated as 
valid objections which are urged afterwards.— (Brhaspati 
7.25.) 

148. The incompetence of witnesses should be exposed by 
the defendant in the court itself ; if the witnesses admit of 
the points raised, they cease to be witnesses ; if they do not 
admit them, the points have to be proved by the defendant. 
If the latter fails to prove them, he should be fined. — (Vyasa 
in Mayukha, p. 38.) The fine shall be the first amercement. 
— (Katyayana in Mayukha, p. 39.) 

149. Those faults of the' witnesses that are known to the 
Assessors, —or those that are quite perceptible, —should be 
accepted by the judge, without their being proved by the, 
defendant.— (Vyasa in Mayukha, p. 38.) 


PUNISHMEMT FOR PERJURY 

150. He who commits perjury through covetousness shall 
be fined one thousand Panas t if through + distraction, the 
lowest amercement;— if through fear, two middle amerce- 
ments;— if through friendship, four lowest amercements -if 
through lust, ten lowest § amercements,—if through wrath, 
three II second amercements ;— if through ignorance, two 


* All these signs only indicate the possibility of the man being unreliable ; 
they do not absolutely prove him to be SO.— (Miti. and Apararka.) 

t These are ATar^apoiios. —(Apararka, p. 680.1 

t ‘ ilfoAa ’-wrong information (.Mita. 2.81)-ab.sent-mindedness.— (Krtva- 

kalpataru.) • •' 

§ 2,500 Poiws.-lKrtyakalpataru.) 

II 1,500 Poaas.-lKftyakalpataru). 
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hundred; — if through * childishness, one hundred panas . — 
t The King shall fine and banish men of the three lower castes 
who have given false evidence— but a Brahmana he shall only 
banish. - 1 (Manu 8. 120 —128.) 

151. A witness should be reprimanded and punished for 
speaking an untruth. —(Gautama 13. 23.) 

152. If a witness is found to be speaking an untruth, the 
king shall punish him.— (Apastaraba, 2. 11-29. 8.) 

153. § Witnesses who have perjured themselves should be 
severely punished with a fine which shall be double the value 
of the suit, but the Brahmana should be banished. — (Yajna. 
2. 81.) 

154. If after having deposed, a witness is found to suffer! i 
within a week, from fire or death in the family,— he should be 
made to pay the debt in dispute, as also a fine. — (Manu28. 108. ) 

Withholding Evidence 

155. A witness who, without being ill, does not appear 
to give evidence in cases of loans and the like, within three 
fortnights after the summons, shall be held responsible for the 
whole debt ** and pay a tenth part of the whole as fine ft to 
the king. — (Manu 8. 107.) 


‘ Balishya * — want of experience and knowledge (Mitii, 2. 81) ; majority 
just attained (Krtyakalpataru) — absence of all knowledge (Vira.). 

t This rule is meant for repeated offence (Mita. 2. 8:— the preceding rule 
being meant for the first offence.— iMedha.^nd Vira.) 

t Pravasayet — Put to death (Medha, and Mita. 2. 81), such as cutting the 
lips, or the tongue and so forth, according to the gravity of the cases in which 
the man may have given false evidence.— (ibid— also Vlramitrodaya-Vyav.) 

‘ Vivasayet ' — deprive him of his clothes (Medha, Mit'* 2-81 , or ‘ of his 
house ' (Ibid). — ' Banished with all his belongings/ — vVTvSdachintamaui, p. 191.) 

§ MifikSarS and Apar:irka take the word Kutakrtsah^inah to mean ' the 
perjured witness and the party that has bribed him to’ do it.' It is’added that this 
rule applies to the fir si offence ; in the case of repeated offence, the penalties 
are as prescribed by Manu above 8. 120—123) — Apar irka adds the forger also 
is included under ' .STSfa/srif ' 

II Any acute suffering. — (Medha.) 

^ This indicates other disabilities also, — such as family-troubles, dread 
of the creditor and so forth. — (Medha ) 

State-oppression and Divine oppression are also meant.— (Mit^. 2. 76.) 

‘ Obstacles arising from natural causes or from some action of the king 
(Vlra-Vyava., p. 54. Cf. also Mita. 2. 76.) 

** Including interest. — (Smrtichandrika-Vya., p. 213.) 

tt That is, the fine that would be payable by the defeated party should 
be paid by the recalcitrant witness. — (Medha.) 
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156. A man who does not give evidence should be made 
by the king to pay up the whole amount of the debt along with 
accrued interest, and also a fine consisting of the tenth part 
of that amount, -on the forty-sixth day after the receiving 
of summons. —(Yajna, 276.) 

157. If a man has been cited as a witness, and the ques- 
tions have been addressed to him, if he tries to dissuade other 
witnesses from giving evidence by telling them that he himself 
is not going to give evidence,— he should be fined eight times 
the fine laid down for recalcitrant witnessss ; but the Brah- 
mana* shall be banished t- — (Yajna. 282.) 

158. He who conceals his knowledge at the time of the 
trial, although he has previously related what he knows to 
others, deserves specially heavy punishment,— being more 
criminal than a false witness.— (Narada 1. 197.) 

159. If a witness, being summoned, does not appear, 
without being ill, he should be made to pay the debt and a 
fine after the lapse of three fortnights. -(Brhaspati 7. 31.) 

160. If on being questioned, the witnesses do not answer, 
they are guilty of an ojffence.— (Gautama 13. 6.) 

Examination of Witnesses 

161. In the presence of deities and Brahmanas, during the 
forenoon, the Judge, pure himself, shall ask the town-born 
persons who have been purified and are facing the North and 
the East, to give evidence.— (Manu 8. 87.) 

162. The witnesses being assembled in the court in the 
presence of the two parties, the judge shall examine them, 
exhorting them in the following manner ‘ What you know to 
have been mutually transacted in this matter between the two 
men before us, -declare all that in accordance with the truth;— 
for you are witnesses in this cause. -A witness who speaks the 
truth in his evidence, gains after death the most excellent re- 


* ' Who is unableto pay thesaid heavy fine."- (Mit?.) 

t ‘ may be depriving of clothes, demolition of his house, or 

banishment,— according to the gravity of the suit involved.— In the case of 
menof the other castes, if anyone is unable to pay the heavy fine, he shall 
be made to work according to bis caste, or put in chains or in prison.— (Mita*) 
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gions of bliss, and unsurpassable fame while living ; such testi- 
mony is respected by Brahma himself.— He who gives false 
evidence is firmly bound in Varuna’s fetters, etc., etc.— (Manu 
8. 79 et seq.) 

163. Some people declare that the witnesses shall be 
charged on oath to speak the truth. —(Gautama 13. 12.) 

164. When the witnesses have been assembled near the 
Plaintiif and the Defendant, they shall be charged as follows : — 

‘ If a man gives false evidence, he goes to those regions that 
have been ordained for sinners and perpetrators of heinous 
crimes, for incendiaries, and murderers of women and 
children ; — whatever spiritual merit thou mayest have acquired 
by means of hundreds of good deeds in thy previous lives —know 
that all that shall go over to the party against whom thou 
givest false evidence.’ -(Yajna 2. 73— 75.) 

165. In cases bearing upon the death of animals, the 
witnesses should be examined in the presence of the dead 
body.— (Katyayana in Vira-Vya., p. 168.) 

166. Witnesses shall be examined after they have been 
bound down firmly by oaths. —(Narada 1. 168.) 

167. The judge shall cause the Brahmana to swear* by his 
veracity, the Ksattriya by his chariot or the animal he rides, 
and by his weapons,— the Vaishya by his kine, grain and gold, 
and the Shudra by the guilt of all grievous sins or recourse 
may be had to ordeals. - (Manu 8. 113-114.) 

168. To what the witnesses have seen collectively, 
they shall depose collectively ; to what they have seen 
severally, they shall depose severally. —(Vashi§tha in Vira.-Vya., 
p. 168.) 

169. Whenever false evidence is found to have been given 
in any suit, the judge shall reverse the judgment, and what- 
ever may have been done shall be annulled. f— (Manu 8. 117.) 


* ‘ Swearing ' here stands for the invoking of evil consequences upon 
oneself ; hence ‘ swearing by truth ’ means ‘ may all my merit due to truth- 
fulness become annulled.' — (Medh5.) 

The form of the oath taken by the man shall be in the form— ‘What I 
shall say shall be the truth. ’ - (Smrtitattva II, p. 611.) 

t ‘ Even though the case may have been decided, yet if, even subsequently, 
it be found that false evidence had been given, the decision shall be reversed.’— 
(Mita. 2. 77. ) 
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170. Evidence given from covetousness, distraction, terror, 
friendship, lust, wrath, ignorance and childishness is declared 
to be invalid. -(Manu 8. 118 ; also Visnu 8. 40.) 


Possession— Bhoga 

Possession is Proof 

171. What has been possessed in order, and with a legiti- 
mate title, the possessor may keep ; it can never be taken from 
him.-(Vi§nu 5. 185.) 

172. If a dispute arises between two creditors concerning 
an immoveable property which has been mortgaged to both 
at the same time,— that mortgagee shall enjoy its produce 
who holds it in possession without having obtained it by 
force.— {Visnu 5. 184.) 

173. In regard to houses and lands, - the property belongs 
to him who has the possession ; document is of no avail in 
that case.*— {Samvarta, quoted in Parasharamadhava-Vya., 
p.108.) 


Kinds of Bhoga 

174. Possession is of two kinds —(a) with title and (6) with- 
out title. That which has continued for three generations is self- 
sufficient; that which is of shorter duration should be supported 
by title.!— (Katyayana in Parasharamadhava-Vya., p. 103.) 


* ETen though the creditor has received the amount of debt claimed, he 
should be made to refund it, and the fine realised from the debtor shall be refund- 
ed to him/— (Medha.) 

*This only emphasises the futihty of the document ; it does not mean that 
the Possessor acquires ownership by mere Possession ; as mere Possession can 
never create ownership ; as laid down by Katyayana (see below, p. 121 et seq).— 

(ParasharamMhava-Vya., p. 108.) / 

t Possession which has continued for three generations is proof, even when 
not supported by Title ; but if it is of shorter duration, it can be admitted as 

proof only when supported by tifle. ‘ Three generations ’ stand for a period of 
sixty years or more (see below).— (ParSsharamadhava-Vya., p, 103,) 
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Relative Importance of Agama (Title) and Bhoga 

(Possession) 

175. There can be no branches without the root ; Title is 
the root, and Possession is the branch.*— (Katyayana in Para- 
sharamadhava-Vya. , p. 102.) 

176. Where Possession is evident, but no sort of title is 
perceptible, there Title, not Possession, shall be the proof, f— 
(Manu 8. 200.) 

177. t Title is superior to Possession, § except in eases 


* This means that Possession can be proof only when supported by Title.— 
CFarasharamadhava, p. 102.) 

In the determining of ownership Title along with ownership is proof, not 
mere Possession— such is the sense of this text.— (Apararka, p. 635. ^ 

t In regard to cattle, gold, lands and the rest, if one man is found in pos- 
session, while Title arising from gift and other sources indicates the ownership of 
another,— it is Title that is more authoritative, and mere Possession is no proof 
of ownership. The immutable rule is that Possession does not create ownership ; 
what sort of Possession does create ownership has been described in Manu 8. 147 
(see below). — (Medhatithi.) 

Document, Witnesses and Possession having been described as Proof, the 
author proceeds to explain their relative strength— («) In first generation, 
Title proved by means of witnesses is superior toPossession;— (&) in the fourth 
generation, Hereditary Possession, or Possession for generations, is superior tr 
Title proved by means of Documents ; — (c) in the intervening generations (second 
and third). Title accompanied by even slight possession is superior to Title 
entirely without Possession.— (Mita.) 

t This is the second alternative explanation of the text, given by the 
Mitlksara. The first explanation is as follows 

As proof of ownership Title is superior to Possession ; because in determin- 
ing ownership Possession requires the support of Title ; mere Possession does not 
indicate ownership ; as Possession can be based on force also. — This rule refers to 
* time within meinory' (see below). 

% Except, efc.—ln some cases Possession is proof, even independently of 
Title, e»g., in cases where possession has continued through three generations 
(father, grandfather and great-grandfather), it is proof, even without Title, i. e., 
without knowledge of Title, This also has reference to ‘ time within memory.' 
T bus then, the meaning is that in cases referring to ‘ time within memory,' as it 
is possible to be sure of the non-existence of Title, Possession as proof, depends 
upon the knowledge of Title; but when it refers to ‘time beyond memory,' as 
it is not possible to be sure of the non-existence of Title, continued Possession is 
proof, independently of knowledge of Title. ‘ Time within memory '—is a period 
of a hundred years. Hence in cases referring to a period of time prior 
to the last hundred years, if it is proved that during all the time, of over 
100 years, possession has continued without protest from, and before the eyes 
of, the other parties concerned,— and the non-existence of Title being uncertain, 
the validity of the Possession remains unopposed, — such Possession is acce|)ted 
as indicative of Title and hence of ownership. — But in cases dealing with ‘time 
beyond memory' also,— if there has all along been a continuous notion that 
the possession is without title, then such Possession cannot be admitted as proof.— 
In fact it is only when continued Possession is supported by Title indicated by 
other proofs that, in course of time, it indicates ownership. But Title, even 
though recognised,— if it is not supported by Possession, — cannot indicate 
ownership, after the lapse of time ; as it is just possible that though the man 
may have had title over the property he might have renounced it during the 
intervening time, by sale or gift, etc, 
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where Possession has continued for generations.*— There 
is no strength (completeness, perfectness) in the Title, if there 
is not even a little of Possession.— (Yajfiavalkya 2. 27.) 

178. Even when the Document is there, and witnesses are 
living to prove it, if there is no possession, there is no stability 
(to the title) ; specially in the case of immovable property.— 
(Narada quoted in Viramitrodaya-Vya., p. 207.) 

170. At first the source of ownership is Gift (and Purchase 
and the rest ) ; in the middle, it is Possession accompanied by 
title ; and in the end the only source of ownership is Possession 
which is continued and long-standing.t— (Narada quoted in 
Mita. but attributed to Katyayana, in Apararka.) 


* Hence that Title which is not supported by even a slight degree of Posses 
sion, is not strong, not perfect, is deficient, — (Mita.) 

What is meant is that if there is no form of Possession, the Title is deficient in 
its validity.~(Viramitrodaya-Vya., p. 207.)—* Except, etc.'— the meaning is that 
Title is superior to such Possession as has continued only during * time within 
memory ’ ; mere Possession, without Title, not being productive of ownership. 

If it has continued during * time beyond memory,' there can be no certainty as 
to there being no title behind it ; hence in that case Possession, continued and 
uncontroverted, does indicate ownership.— (VTramitrodaya-Vya., p. 207.) 

Twenty or Thirty or Forty years constitute ‘ one generation.’— (Parashara- 
madhava-Vya., p. 104.) 

ia) Mere Possession, without Title, cannot prove the ownership of the Posses- 
sor over the property possessed by him ; because in the case of the enjoyment of 
the usufruct, we find such enjoyment even without actual ownership. (6) Posses- 
sion nee^ the support of Title in the case of property other than those that have 
been possessed for several generations, (c) In a case where there is absolutely no 
trace of possession, no validity attaches to mere Title. What is meant is as 
follows Even though it may be established by means of documentary and 
other evidence that originally the man has had a perfectly clear title derived from 
gift or such other valid sources, yet present ownership cannot be proved without 
Possession ; because it is just possible that the ownership may have been surren- 
dered, during the interval, by means of gift or* sale. Therefore in the proving 
of present ownership, Title needs the support of Possession. - ( Apar a rka, ) 

(a) ‘Title ’—Document— is superior to Possession ’ ; hence Document is 
definite as proof of ownership, while Possession is possible even without owner- 
ship. (5) But if the Possession has continued for generations, it is superior. 

EurvciikroYnct ’ of the Text, stands for JPossesston during three g ener cttions . 

(c) Documentary Title is deficient, if not supported by such' degree of Possession 
as is essential for establishing the validity of the Title. —(Vishvarripa.) 

Even though Gift, Purchase and the rest are self-sufficient as sources of 
ownership, yet some sort of Possession is needed to establish it firmly. Because 
a gift, for instance, is not complete without acceptance on the part of the donee : 
and such acceptance should be mental, verbal as well as physical ; and physical 
acceptance of a gift means enjoyment, which implies some sort of Possession 
-(Vira.-Vya., p.207,) 

t The meaning is that in the fourth generation, possession is the only proof . 
that is to be adduced m proof of ownership ; but the possession should be such 
as has contmued durmg ‘ time beyond memory.’— (Apararka, p. 636.) 

This text shows what proof of ownership should be adduced by the three 
generations severally. By tbe first generation, Title^ ; by the second, Title and 
Possession ; by the third, only Possession. -(Parasharama dhava-Vy a., p 107 ) 
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180. * Possession becomes ‘ proof ’ (of ownersnip) through 
pure Title.— (¥ajfia. 2. 29 according to Vishvarupa, but Narada, 
according to Mayukha, p. 30.) 

181. Possession should fulfil five conditions : (a) it should be 
supported by Title ; (6) it should have continued for a long time ; 
(c) there should have been no break in it ; {d) there should have 
be.en no protest ever raised against it ; and (e) it should be in 
the presence of the opposite party.t— (Vyasa, in Maynkha, 
P.30.) 

182. If a man adduce (as proof) only Possession, and not 
any sort of Title, he should be regarded as a thief, masquerading 
under the cloak of Possession. —(Narada in Mayukha, p. 30.) 

183. t In eases falling within the memory of man, the 
proof (of ownership) over land is required to be Possession with 


The * impurity ' of the Title consists in its being disputed by the opposite 
party ' - says Narada himself as quoted in Vira-Vya., p. 204. 

The meaning of the text is that in establishing ownership, Possession 
depends upon Title.— (Mita. 2. 27.) 

Possession becomes a proof only when supported by Title which is jpwre, i.e., 
well-established.— (Apararka, p. 635.) 

Evidential character belongs to such Possession only as is supported by well- 
established Title, and not to mere Possession. — (Vishvarupa.) 

What is meant is that mere Possession cannot establish a claim. This 
refers to a case dealing with such time during which Title, if existent, could be 
remembered. — (Mayukha, p. 30.) 

Mere Possession cannot indicate ownership; as Possession may have been 
obtained by force or stealth. — (Mita.) 

Possession should not only be supported by Title, it should fulfil other condi- 
tions also.— (Mayukha, p. 30.) 

This refers to possession by the first generation.— -(Apararka, p. 636.) 

t Possession is proof of ownership only when it fulfils all these five condi- 
tions. — (Mita.) 

The qualification that Possession should be supported by Title, — and the charge 
laid against the man who does not adduce Title, —all this refers to a case where 
it is possible for people to remember the Title if it exists. This time has been 
held by Mitaksara to consist of the period of a hundred years. But we hold that 
the period meant must be that during which it may be possible for the know- 
ledge of the Title to be handed down from father to son, even through a long 
succession of generations.- (Vira.-Vya.) 

In cases referring to time during which it is not possible to remember the 
Title, mere Possession also is proof ; because in such cases it is impossible to be 
certain that no Title ever existed — (Mayukha, p. 31.) 

f If there is Possession for any period less than a hundred years, it is not 
valid unless Title is shown. It is a period during which it is possible to prove 
Title by oral testimony ; as men of ninety or hundred years could be found to 
depose to the question as to how the Possession arose. If, therefore, no Title 
could be proved when Possession has been held for less than a hundred years, 
it may be taken for certain that no Title ever existed. 
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a Title.— *In cases beyond the memory of time, Possession 
continued successively for three generations (is proof of owner- 
ship), on account of the absence of certainty (regarding absence 
of Title).— (Narada in Mayukha, p. 30; Katyayana in Para- 
shara-Madhava-Vya., p. 104 and in Mitaksara.) 

184. A man who enjoys (possesses) a property without 
Title, even for many hundreds of years— should be punished 
like a thief.f-lNarada 4. 87, and noted in Mayukha, 
p. 31.) 


But in cases where Possession has continued for more than a hundred 
years, no witnesses could be available to depose to the origin of the Possession ; 
and so in such cases it could not be asserted with any degree of certainty 
that no Tfitle ever existed. Hence as immemorial Possession and Title 
are always concomitant without fail, there is a presumption in favour of 
Title in such cases.— Some sages {e,g.y Vyasa, Brhaspati, see above sec. 1) 
have held that ^time beyond memory is the period of three generations 
beyond the present Possessor, ^ ie., his father, grandfather and great-grand- 
father. But this also should be regarded as only indicating the period of one 
hundred years ; because if we took * three generations ' too literally, then in 
some cases, it may so happen that all the three ancestors of a man may die 
off in the course of a single year.— (Mita. -■ as explained by Kane in Mayukha, 
Notes, p. 68. ) 


' Time within memory ' stands for time occupied by three generations ; 
the period of ‘possession by one generation’ has been fixed by Narada at 
twenty years ; so that what is meant is that in cases where Possession has 
continued for over three generations, i. e., beyond sixty years, Title is not to 
be sought after. In fact Katyayana has distinctly declared that ‘ Possession 
continuing for shrty years becomes irrevocably fixed. ^ Hence ‘time within 
sixty years ’ is time ‘ within memory, ’ and beyond sixty years is ‘ time 
beyond memory.'- Or on the strength of another Smrti we may regard 
thirty-five as ‘one generation of Possession’; so that a hundred^and 
five years would be ‘ time within memory, ' and over that, ‘ time beyond 
memory. (AparSrka. j 


Parasharamadhava-Vya., p. 105, fixes the period at 150 years. 

t Even m cases of Possession beyond the memory of men, if there is a 
persistence of the notion that the Possession is without Title, 
regarded as proof. The penalty here prescribed 
giouldbe inflicted i^all such cases.— This text reiterates the position that 
Possession without Title cannot establish ownership. - (Mita.) 

u nieans that the first man who wrongly usurps without title 

u n u ^ grandsons should not be fined, only the property 

shaU be taken away fmm them; though they may have enjoyed it very 

(A^rarka^p^637^^^^^ certainty that there was no title to begin with.— 

This view of Apararka is not accepted by Viramitrodaya-Vya., p. 206. 

‘ What is meant by Possession extending over hundreds of uears is long*- 
standmg possession by one and the same person; and suck PcSsSn c^^^^ 

' afs^J^ possession by his father and grandfather 
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185. Even in the absence of title, if a property has Deen 
in total possession by three ancestors, it cannot be recovered, 
having passed from one generation to another, for three 
generations*. — (Narada 4. 91.) 

186. In Law, Possession is valid if it is unbroken and 
longstanding. Even when broken, it should be regarded as 
valid, if it has been previously proved.— (Brhaspati in Para- 
sharamadhava-Vya., p. 106.) 

187. Neither the first usurper nor his son should lay 
stress upon Possession, in the case of such property as cattle, 
slaves,— male and female— and so forth.t — (Katyayana in Mita.) 


*As it stands this text should go under the next heading but according to the 
explanation of it by commentators and digest- writers it has been placed here. 

The direct literal meaning has not been accepted by the commentators 
or digest-writers, as a rule ; because it is in direct conflict with section 173. 
It has therefore been explained as a figurative supplement to the foregoing : 
the . meaning being— when what has been wrongly enjoyed for three genera- 
tions cannot be recovered, how much more impossible is it to restore what has 
been enjoyed for three generations, and about which there is no certainty that 
there was no title to begin with ? ' So that the present text does not lay down 
the impossibility of recovering what is wrongly possessed, but to declare that 
Possession extending over three generations does confer ownership when there is 
uncertainty as to the unlawful character of the initial possession.— (May ukha, 
p. 31 and Mita. 2. 24; also Parasharamadhava-Vya., p. 105.) 

In all these texts, where Possession is mentioned as ‘ extending over three 
generations,' it is 'time within memory' that is meant.— (Viramitrodaya and 
Mitlksara.) 

' Title,' 'J^yaya/ here stands for deed of gift and so forth. In the absence 
of such Title, what has been enjoyed by one’s father, grandfather and great- 
grandfather becomes the rightful property of the fourth generation ; -and this 
does not happen after two years only. Such is the meaning of this text.— 
(Medhitithi on Manu 8.147.) 

t This also implies that Possession without Title does not create owner- 
ship.— (Balambhatti.) 

The phrase ' jtiyantam agamant vina ' of the present Text has been 
explained by Mayukha (p. 3) and Mitaksara (2. 24) to mean ' without percep- 
tible title, ' and not as absolutely * without title ’ ; as in the latter case it has 
been declared that ‘ Possession without any Title, even though extending over 
hundreds of years does not confer ownership. ’—(See under sec. 180—183 above.) 

Even though the first ancestor who took possession of the property may 
have had no title, yet as regards his descendants, if they have established 
their possession extending over a hundred years,— then the property cannot 
be taken away from the fourth descendant the reason for this being that 
after the lapse of such a long time, there can be no certainty as to there having 
been no Title behind the initial possession ; it is only when this latter fact is 
quite certain that Possession can be rejected as proof of ownership. If how- 
ever even after the lapse of a hundred years, it can be proved to a certainty 
that there never was any title behind the first possession, then Possession has 
to be rejected and the property taken away from the man in possession.— 
(Apararka, p. 637.) 
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PART IV 

Possession through generations Establishes Title 

188. If Possession of an Estate has been held by three 
generations in due course, the fourth in descent shall retain 
it as his property— even without a written Title. — .Vi§nu 
7. 187.) 

189. When property has been held in lawful possession 
by the father, the son's right to it, after his death, cannot 
be contested ; as it has become his own by rightful posses- 
sion.— (Visnu 5. 186.) 

190. If a property has been enjoyed (possessed), without 
perceptible Title, by one’s three ancestors, then it cannot 
be taken away from him, -it having come to him, in due 
course, through three generations.*— (Harlta in Mita. ; but 
Vyasa in Apararka, p. 637.) 

191. That man who acquired a title over a certain property 
should prove it, when he is iihpugned and proceeded 
against ; his son, or his son’s son, is not required to prove 
the title; in their case. Possession is more important. t— 
(Yajfia. 2.28.) 


Viramitrodaya (p. 2 '7), agreeing with Mit^ksara and Mayukha, remarks — 
This text must be taken to refer to ‘ absence of such Title as existed, but 
cannot be produced/ that is to say, when theie is no certainty as to there 
having been no Title at all. Ownership is established by only such Posses- 
sion as fulfils certain conditions, the chief of which is that it is supported 
by proved Title. -Mere Title, without Possession, even though proved by wit- 
nesses, cannot establish ownership, as ownership may have been relinquished 
by means of sale or gift after acquisition by the Title. 

* The idea is that the first acquirer, if he does not prove title, may be fined 
for unlawfully usurping possession: but his son and grandson cannot be 
fined for the wrongful act of their ancestor ; they should rely upon Possession; 
if they can prove that, they will not incur the penalty. But this does not mean 
that they will retain the property ; because their Possession not having ripened 
by continuance during three generations, they lose the property, if they cannot 
prove Title also, along with the Possession.— (May tikha— Notes— Kane, p. 62.) 

t The acquirer, when questioned, should * prove ’ his Title, by means of 
evidence, documentary and oral. This means that if the first acquirer is unable to 
prove his title, he should be fined. His son, however, if sued regarding the Pro- 
perty, should have to prove, not the Title, but only continuous unmolested Posses- 
sion. So that the second generation is to be punished only if he fails to prove such 
Possession, not if he does not prove the Title. As regards the grandson of the 
acquirer, he should have to prove neither Title nor continuous unobstructed 
Possession, but only hereditary Possession ; and it is only if he fails to prove this 
tihat he incurs penalty, in the case of the son and the grandson, therefore, 
Possession is 'more important.^— But in all three cases, the possessor loses the 
property if he cannot prove the Title ; it is only in the matter of punishment that 
a distinction has to be made in the three cases (see Sec. 194 below).— (Mit i .) 

IPf their ease Possession is more important / — That is, it is proof of 
ownership, even if Title cannot be proved. As a general rule, Possession has 
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192. If a person in possession is sued for the property, 
but before the suit is decided, he dies,— then his heir should 
prove the title. In this ease mere Possession, devoid of Title, 
cannot be a valid proof of ownership.*— (Yajna. 2. 29.) 

193. The first acquirer should prove, in court, Title as well 
as Possession : —his son should prove Possession only! 
his grandson shall have to prove nothing. — (Brhaspati in 
Apararka, p. 636.) 

194. If he who has acquired title over a property, fails to 
prove the title, he should be punished; -not his son or grandson ; 
though these two also lose the property. ! -(Harita in Mayukha, 
p. 32.) 

195. If a man sees, without protesting, his landed 
property being enjoyed by another, § he loses it after 


been held to be proof of ownership ; and Pledges, Deposits, etc , have been laid 
down as exceptions to this rule (see below) ; hence the evidential character of 
Possession can be besmirched only in a case where it is definitely proved, by 
means of oral and other evidence, that the case in question is one of Pledge or 
Deposit and so forth. Thus in the case mentioned in the present text, ownership 
of the acquirer's son and grandson is held to be proved by Possession . only. — 
This however is to be taken as referring to the case of possession extending 
during 'time beyond memory ’—i.e., over more than 'three generations,’ oi* for 
more than a hundred years. — (Apararka, p. 337.) 

The son of the man who got the deed (of sale or gift) executed in his favour 
should not be called upon to refute any charges that may be made against the 
deed ; because the son is not expected to know the details of the original transac- 
tion. But the son loses the property, if he is unable to answer the objections 
As regards the grandson, however, he does not lose the property either ; as in 
his case 'Possession is more important.’— (Vishvarupa.) 

* 'In this case, mere Possession devoid of Title,’— even though proved by 
witnesses and other Evidence, is not valid, its validity having been impugned 
by the institution of the suit. This has been distinctly declared also by N ^rada 
(1.93)— ‘ If a man sued happen to die, his son should prove his case ; the onws 
cannot be disposed of by mere Possession.’ — (Mita.) 

Inasmuch as mere Possession would not be sufficient to establish owner- 
ship, the son will have to adduce full evidence in support of his ownership. — 
(Apararka, p. 638.) 

t What is said here in regard to the son pertains to Possession during ‘ time 
within memory and what is said regarding the grandson pertains to Possession 
extending over 'time beyond memory. ’—(Apararka, p. 636.) 

t See Sec. 191 above and notes thereon. 

§ ' Another'^— ^ person not related to him. 

This text apparently conflicts with the principle, generally acknowledged, 
that it is only Possession extending over a hundred years that creates ownership. 
Hence Mit^^ksara and Mayukha and Viramitroday a have interpreted ‘ losing ’ 
to mean ' loss of the produce of the land,’ not’ of ownership. That is, if A is in 
unlawful possession of B’s land, before the eyes of B, who does not protest 
against it, then if B files a suit after twenty years (but before a hundred years), 
he may succeed in recovering the land, but the profits of the land he cannot 
I’ecover, If the owner had gone abroad and came after twenty years, he would 
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twenty years; chattels are lost in ten years. — (Yajfla. 
2.24.) 

1S6, If the real owner ignores enjoyment of his property 
by another, and remains silent (not protesting against it', 
then, after the lapse of the said time, his suit cannot succeed.* 
— 'Narada in MM. 2. 24.) 

197. If a man’s landed property has been enjoyed by 
another, for twenty years,— while a powerful king is reigning 
his rights over that property cannot be established.— ,Vyasa 
in Apai^rka, p. 612, and Vira-Vya., p. 209.) 

198. If a landed property is enjoyed, without obstruction, 
in the presence of the rightful owner, by another person, for 
three generations, - then it should not be taken away from the 
man in possession.— (Brhaspati in Parasharamadhava-Vya., 

p. 108.) 

199. Whatever thing the owner meekly sees being used 
by others in his presence, for ten years,— that thing he does 
not deserve to recover. t~(Manu 8. 147.) 

200. If a man, through foolishness, ignores the enjoyment 
of his properties by others, under his very eyes, - he is com- 
pletely overpowered (ousted) by such Enjoyment (Possession). 
— (N§rada in Vira-Vya., p. 209.) 


be able to recover the produce also— -as he could not have ' seen ^ the property 
being enjoyed by another. —Similarly, if B 's land was usurped and he protested 
against it, then even after twenty years, he would be entitled to compensation 
for the produce, - because it would not be a case of his ‘ not protesting.’ Within 
twenty years, he could be entitled to recover the produce in any case.— (Kane— 
Mayukha— Notes, p. 62.) 

Apararka would make the unprotesting man lose his entire ownership 
also— not only his right to the produce. 

Medhatithi (under Manu, 8. 149) has discussed this text very fully, in all its 
various interpretations, and has finally come to the following conclusion Inas- 
much as the various rules bearing upon this subject are found to be incompatible 
with one another, what has got to be ascertained in' each case is, if there is any 
clear title to ownership, —and in the event of there being no title, if there is un- 
disturbed possession if it is, then the decision must proceed on the basis of such 
Possession only. 

* ‘ His suit connot succeed ’ — L « he cannot establish his ownership, 
which would be the outcome of the suit. - (Apararka, p. 632.) 

t T^^«?ewrifAm5r—aIl kinds of property—slaves,utensils,gold,silver,etc.— 
* without filing a suit, or protesting to the man— * Why are you 

u^g my property ?’ — Me does' not deserve to recover* -^i. e., his ownership 
entirely ceases. / Seeing’ here denotes 'knowUdge: By others^— L e., by persons 
who are not his collaterals (nor his according to some, but not accepted 

^ l^totithi). What happens in this case is described in Manu 8, 148 (see Sec 
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201. If the owner is neither an idiot nor a minor,*— and 
the property is used in his own country,— it becomes frustrate 
ed in law, and the user becomes entitled to the property.— 
(Manu, 8. 148.) 

202. The property of one who is neither an idiot nor a 
minor, having been used by strangers before his eyes for ten 
years, — belongs to him who uses it ; —but not if it is used by 
Shrotriyas, ascetics or royal officials. —Animals, land and women 
are not lost by adverse possession.— (Gautama, 12. 37—39.) 

PART V 

Exception to Possession as Proof 

203. Where the property is in the use of men of the 
owner’s own caste, or by his collaterals or relations, —owner- 
ship is not established by Possession ; —it is only in eases of 
possession by others! (strangers) that ownership is so estab- 
lished.— (Katyayana in Vira-Vya., p. 221.) 

204. Pledges and Deposits should not suffer much! lapse 

of time ; as being left over for a long time, they would be liable 
to appropriation. —(Manu, 8. 145.) , 


Idiot * and the re.st are mentionedionly by way of illustration ; what are 
meant are persons who are unable to look after their own interests. In his 
own country ^—i, e., if both parties are inhabitants of the same country ; the 
meaning being that ‘ in cases where it is possible for the owner to be cognisant 
of the fact that his property is being used by another, if the enjoyment con- 
tinues for ten years (Sec. 199), the ownership passes to the user/ [After discuss- 
ing the several contradictory texts bearing upon the question, Medhatithi con- 
cludes as follows] —What has got to be ascertained in each case is— if there is any 
clear title to ownership of the dispossessed party ? - if none, has the property 
been in the possession of the other party for over ten years ?— if yes, then, 
the decision must proceed on the basis of Possession only. Thus it is that posses- 
sion for three generations creates ownership in all cases. — [A peculiar case is 
next cited] -In a ease where both parties are absolutely without title, and are 
asserting their rights by sheer force,— the prior possession, even though of older 
standing, is set aside by the twenty years’ possession, which is more recent and 
hence less open to doubt.— (Medha. on 8. 148.) 

What is meant is that the dispossessed man loses his suit,— not that he 
loses the property entirely.— The non-suiting comes about in the following man- 
ner The man in possession says This man is not an idiot, etc. — in his presence 
I have been using this property for twenty years, in support of which I can 
produce many witnesses,— if I have been using his property unlawfully, why 
did he not protest against it so long ?’— and to this the other party can give no 
suitable answer. 

toothers’— persons not related, strangers. In the case of relatives, the 
owner may be ignoring the unlawful enjoyment by reason of his regard for the 
relative, and so forth ; hence he should not suffer for this.— (Vira-Vya., p. 221.) 

X The * time ’ for redeeming the pledge is just when the principal, with 
accrued interest, has doubled itself ; and there is ‘ lapse ' of this time if the 
thing is not redeemed then.— For Deposit also, the right time to recover it is 

. ' ,F, 17' ' *■■■' ■ ■' 
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205. A pledge, a boundary, minor’s property, a deposit, 
a property enjoyed by, favour, women. King s property and 
the property of a Shrotriya are not lost by adverse possession. 
— (Manu, 8. 149.) 

206. A pledge, a boundary, an open deposit, the property 
of an idiot, the property of a minor, sealed deposit, the King’s 
property, the property of women and the property of Shrotri- 
yas-these are exceptions [to the rule that property is lost by 
adverse possession extending over twenty years*] (see Sec. 
195).— (Yajna. 2. 25.) 

207. Even the pledge and other things, t if used by the 
other party in the presence of the pledger, for twenty years, 
become forfeited (to the owner) ; except in the case of the 
property of the King and the property of women.— (Narada in 
Apararka, p. 632.) 

208. Things used through favour are never forfeited ; such 
as a milch-cow, a camel, an ox, or the animal that is made 
over for breaking in.l— (Manu, 8. 146.) 


before the other party has occasion to think that the thing belongs to himself 
by reason of his having the use of it ; beyond this time there is * lapse of 
time/— What is stated here is only a ‘ friendly advice'; as a matter of fact, there 
can never be an * appropriation ’ of Pledges and Deposits by any ‘ lapse of 
time '(see Manu 8. 149— next section)— -Others have explained that this text 
(vSec. 204) refers to Pledges only,— those cases where the Debtor, secure in the 
belief that the Principal cannot increase any further, through sheer wickedness, 
delays redeeming ; in all such cases there should be ‘ appropriation ' by the 
Pledgee. That is, if the debtor refuses to redeem, through such wicked 
motives, his right over the pledge should cease, 

* In these cases, there being no possibility of any fault of the owner, the 
property cannot be lost by adverse possession.— (Mita.) 


In these cases adverse possession does not lead to loss of ownership.— 
(Vishvarupa.) 


In the case of a Pledge that can be used, the very fact of the thing having 
been pledged is a justification for the debtor not protesting against the use. —In 
the case of sealed Deposits, their using involves a delinquency on the part of the 
Pledgee, not on that of the debtor. -In the case of the property of the idiot and 
the like, the absence of protest is due to pure ignorance. - (Vira-Vya., p. 220. ) 


; t The meaning of this IS that even Pledges and such other unforfeitable 
things become forfeited by adverse possession extending over twentyvears — 
what to say of other kinds of property ?— Hence in the case of all property. 
besides^Pledges and the hke, long-standing Possession must be regarded as 


Though the cow, etc., mentioned are already included under ‘ Denodit ’ 
mentiOMd m Manu 8. 149) (Sec. 205 above), yet they are specially emphasised 
here. Some peijjle have held the view that this text lays down an option to the 
general rule m Manu 8. 149 ;-the meaning being that in the case of thhigs other 
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209. When such things as riding animals, and ornaments 
are lent for use, through affection, they should be returned 
within four or five years ; * or else, they become liable to for- 
feiture. — Marichi in Parasharamadhava-Vya., p. 109.) 

210. Such articles do not become forfeited as have been 
lent for use to Shrotriyas, to royal officials, to friends, to rela- 
tions.— (Vyasa in Parasharamadhava-Vya., p. 109.) 

211. Houses, lands and such things, which are used, with- 
out title, . by friends, relations or collaterals, do not become 
forfeited by use. — (Brhaspati in Parasharamadhava-Vya., 
p. 109.) 


than those mentioned here in Manu 8. 146, specifically, there is forfeiture some- 
times, when clothes used through favour, become torn and are thereby 
lost. — (Medh^tithi.) 

* This lays down a curtailment of the period of ten years laid down by 
Yajuavalkya (see Sec. 195 above ) ; and Sec. 208 (Manu 8. 146) is an exception 
to what is laid down by Marichi (Sec. 209). — Parasharamadhava“(Vya., p. 109. ) 



CHAPTER V 
LAW OF DEBT 

fA) Manner op Advancing Loans 

1 ,r& n n OT15F5PE*? I 

i. ii.ij ^ sj^ft II 

1. The creditor should advance a loan after having first 
secured a pledge of adequate value, or a deposit, or a trust- 
worthy surety, -entering it into a bond duly attested by 
witnesses.— (Brhaspati 11.1.) 

I Quoted in VivMaratnakara, p. 7 ; Viramitrodaya, p. 293.] 


Notes 

‘PZerfffe a pledge to be used, e.fif. cow, land, etc.— ‘ Deposit ’—a. pledge 
not to be used ; or a pledge not delivered to the creditor, the debtor only promis- 
ing not to alienate it; or (according to Vtramitrodaya-Vyavahgra, p. 293) a 
pledge deposited, as security, with a mutual friend.—' Of adequate value’— 
sufficient to cover the principal with accrued interest. 


1 117 1 ^ 


2. There are two sorts of guarantee— the surety and 
the pledge ; bond and witnesses are] the two proofs conducive 
to eivdence.~{NaradaL 117.) 

[Quoted in Vivadaratnakara, p. 5.] 


Notes 

Bond and witnesses are the two kinds of evidence for each of the four 
factors in the debt-transaction — mV., Principal, Interest, Surety and Pledge. — 
lAsahaya.) 

the loan will be repaid.-".S7m- 
-that which renders the transaction manifest; these two have been 
mentioned as the most important.- 7 -(FtVa d«r«^wa/cam, p. 5.) 

. 4® ?t the book is believed to be of more than academic interest, the 

original Sanskrit texts have been put in, on the advice of lawyer-friends. 
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If a loan is advanced without a pledge or surety or depositj— and also 
without a bond and witnesses,— it cannot be proved, if a dispute arises over 
it. — (Harita in p. 320.) 

3. No loan should be advanced to women, to slaves, to 
minors. — (Katyayana in Vivadaratnakara, p. 6.) 

[Quoted in Vivadaratnakara, p. 6 ; Smrtichandrikd, p. 
321.] 


Notes 

These persons being devoid of independent ownership, loans advanced to 
them would not be repaid.— (^wr-^ic/janc2ri/ca Vyavahara, p. 321.) 

In the event of the king being unable to protect the interests of the people, 
both lenders and borrowers should thoroughly examine each other’s character 
before having any dealings. —(Arthashastra 3. 11.) 


(B) Interest 

4. ftg 8. 140 ] 

4. For increasing his capital, the money-lender shall 
Interest Stipulate an Interest Sanctioned by Vashistha.— 

defined. (Manu 8. 140.) 

[Quoted in Vivadaratnakara, p. 7.] 


Notes 

At the time of advancing the loan, he should clearly stipulate the rate 
of interest. — (Medhatihi.) 


5. 1. 98 ] 


srl'BBJj; ii 


5. For the purpose of saving (the Principal) and profit 
(in the shape of Interest) loan is given and taken ; this is 
called ‘ loan on interest.’— (iVaroda 1. 98.) 


6 . 11.2 ] 


^ fra; ii 


6. ‘ Kusida,’ loan on interest, is that [which, -fourfold or 

eightfold,— is unhesitatingly received from a person who is 
poor (tetsita) and in want (s?da%). — (Brhaspati, 11.'2.) 

[Quoted in Fwodarotmfcara, p. 5.] 
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Notes 

‘Fourfold, etc.’— This includes the ‘twofold’ ^Xso.—iVivadaratnahara, p,5.) 


7. ng 8. 140] ii 

lfwi% 11-37 ] ?i?0%*TnT> ii 

7. The money-lender shall take, monthly, the eightieth 
interest.^ ^ ® hundred. - (Manu 8. 140.) 

An eightieth part accrues as interest every month ; the 
principal becomes doubled by such interest.— (Brhaspati, 
p. 11. 3.) 

[Quoted in Vivadaratnakara, p. 7.] 


Notes 

‘ Monthly ’—after the lapse of a month ; this applies to the case of loans 
secured by an enjoyable Pledge, as is made clear by Yajaavalkya 2. 37.— (Fit;d- 
daratnahara, p. 7, and Viramitrodaya’-Vyavaharaf p. 296.) 

* This, eightieth part, is the universal rule ; there are special rules basde 
on local customs ’—says Narada. (1. 105.) 

Q o 1 1%: i 

8. 2. o7 J u 

8. The eightieth part of the Principal shall be the in- 
terest per month, when the loan is advanced on pledge 
otherwise, it may be 2, 3, 4 or 5 per cent per month respective- 
ly, according to the caste (of the debtor).— (Fsi«a. 2. 37.) 

[Quoted in Vivadaratnakara, p. 7 ; Vyavaharamayukha, 
p. 167 ; Viramitrodaya, p. 302.] 


Notes 

It is the maximum that is here laid down.— The eightieth part, i.e., 11 per 
cent is meant to be for the Brahmana ; for others, the rates are to be determined 
by ‘ increasing by a quarter.’— (Fisfcuorupa.) 

The meaning is not quite clear; does it mean that the rate for the 
Ksattriya is to be the rate for the Brahmana plus the fourth part of that rate ?] 

‘ Pledge ’—what is given a.s security.-If the debtor is a Brahmana, then, 
in the case of there being no pledge, the'rate of interest shall be 2 per cent ; if 
he is a Ksattriya, 3 p. c. ; if a Vaishya, 4 p. c. ; if a Shudra, 5 p. e.-(ilfita- 
fc§ara.) 

‘ Otherwise ’-in cases whei-e there is no Pledge. -{Vyavaharamayukha 
p. 167.) 
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This is the rate allowed in all cases where no special rate has been pre- 
scribed, and also where no special rate has been stipulated. — 
p. 302.) 


9. 8. 142 ] 

1 , 100 ] 


^5^ =5 q3:=^ =9 ?wi3: 1 

wf5TrRi<itJcr: it 


9. He may take 2 in the 100. — (Manu 8. 142.) 

He may take 2, 3, 4 or 5 p. c. per month, from the four 
castes respectively.— (Narada 1. 100.) 


Notes 

These are alternatives open to the man who could not maintain his family 
if he charged the lower rate U p. c. ;-or to one who has a small capital; or to 
cases where the borrower is known to be dishonest. The higher rates are to 
be charged for one year only, not beyond thSLt.—{Medhatithi.) 

10. WTT WTgl [ V.L. m 2 ] 1 

11 

10. In cases where there is a Pledge, the rate is the 
eightieth part per mensem ; where there is a surety, it is the 
sixtieth part [v. 1. eightieth plus its eighth part] ; where there 
is no pledge, it is 2 per cent. - (Vyasa.) 

[Quoted in Vivadaratnakara, p. 7 ; Vyavahammayukha, 
p. 167 ; Smrtichandrika 361.] 

Notes 

For * qd.^thah* (sixtieth), the Vivddaratndkara reads * sdqtah/ meaning 
‘ the eightieth part plus its eighth part ’ ; and explains the meaning to be that 
in cases where there is neither Pledge nor Surety, the rate would be 2 Purdnas 
(i.e., 32 Panas). This is applicable to the Brahraaaa debtor ; for the Ksattriya 
and the rest the rates being fixed at 3, 4 and 5.— ( Vivddardindhara, p. 8.) 

The * eightieth pai-t ' and the ‘ sixtieth part ’ are for cases where there is 
a Pledge and a Surety ; in cases where there is neither Pledge nor Surety, 
the rate is 2 per cent. —(SmrHohandrikd, p. 361.) 

11, frftcr ] nrassw f%: i 


11. On 25 Puranas, the monthly interest should be 8 
Panas ; at this rate in 50 months, the Principal stands doubled. 
— (Harlta.) 

[Quoted in Vivadarcdnakara, p. 8.] 
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Notes 

This refers to a Brahmana debtor. -( Vivadaratnakara, p. 8. ) 

12. fiftfr ] i 

12. According to some people, the rate is 1 Pana per 

month per Purana.—iHarita . ) 

[Quoted in Vivadaratnakara, p. 11.] 

Notes 

This applies to debtors of mixed castes,— ( Vivadaratnakara, p. 11.) 

One one-fourth Paha per month per 100 Pa ias is the legal interest ; 5 per 
cent for tradesmen ; 10 per cent for those trading in forests ; 20 per cent for 
those trading on the seas. -Any one who pays or receives a higher interest 
should be fined 250 Panafi ; and each witness to such a transaction shall be 
fined 125 Paaas.-^iArihashdstra 3. 11.) 

13. 2.38] 

13. Persons going into forests are to be charged interest 
at 10 per cent; Sea-voyagers, at 20 iiev cent— {Yajnavalkya 
2.38.) 

Notes 

This refers to persons who, in course of their business, have to pass through 
dense forests, or to cross the seas ; also w-here there is no Pledge and the traders 
are anxious to go out. — {Apararka.) 

This applies to persons who, borrowing money on interest, desire to make a 
profit and hence undertake journeys involving risk to life and property. These 
rates — 10 and 20 p.c,— are bIso psr mensem. These high rates are allowed in 
view of there being a risk of the entire Principal being lost.— (Mtd/c.?«rd.) 

\Kanfdragdh * may also stand for low castes, and ‘ samudrdiP for those 
* who have renounced their appointed duties and professions and have taken to 
improper professions * --{Vishvarupa.) 

These are payable even when not previously stipulated ; in the case of 
stipulation, any rate agreed upon is payable (see next section).— 
hara, p. 11.) 

14. 2.38] hW 50% ii 

14. All men may pay, to persons of all castes, the interest 
that they have themselves stipulated.- (Yajna. 2.38.) 

Notes 

This refers to cases where there is no pledge.— (Aparar/ta.) 

This refers to all cases— with or without pledge.— ) 

The meaning is that there is no limit to stipulated interest.— 

p. 168.) 



LAW OP DEBT 137 

What is here laid down refers to cases of stipulated interest only ; in other 
eases, the rates are to be as prescribed by \2m,—{SmTtichandrika, p. 852.) 

15. ?rg 8-157] I 

f j# ii 

15. As regards the exact amount to be paid, the interest 
shall be that which is fixed by -persons expert in sea-voyages 
and those capable of calculating the profits in connection 
with particular places and times.— (Manu 8.157.) 

Notes 

This refers to cases where no interest has been previously fixed, or where 
there is some dispute regarding the exact amount payable. — ( VivadaratnUkara, 
p. 11.) 

16. 2.39 
6.15 
1.107 

16. In the case of female cattle (or females and cattle), 
the interest is in the shape of progeny. -(Yajna. 2. 39; also 
Visnu 6.15 and Narada 1.107.) 

Notes 

When female cattle is lent out on interest, its progeny is to be the sole 
interest payable.— 

The lending out of cattle is done by persons unable to maintain it, and yet 
desirous of having it maintained and obtaining its offspring ; and the receiving 
of such cattle is done by persons who are desirous of tending the cattle and 
obtaining the milk. — {Mitdk^ara,) 

There is no other interest allowed in this case. —The text may be taken 
as referring to ‘ cattle ^ and * females slave-girls. — {Vishvarupa.) 

'I'efnales' ^slsLYe-girls. If there is no progeny, the only profit accruing 
to the lender is the maintenance and safety of the property lent. —{Smrti chan- 
drihd, p, 362. ) 

' Females ’-slave-girls and the like— and ‘ cattle’— cow, she-buffalo and 
so forth— are handed over, by their owner who is unable to maintain them, to 
another person for the purpose of having them maintained and obtaining their 
progeny ; the understanding being that the keeper will take the milk or 
obtain the services of the slaves. If this arrangement continues for a long time, 
the only interest payable is in the form of the progeny ; there is no other kind 
of inteYest.—iVivddarafndkara, p. 18.* 

17. Wff] I 

17. Five Masas per month to the twenty is the lawful in- 
terest. — (Gatttama.) 

[Quoted in Vivadaratnakara, p. 6.] 

F, 18 
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Notes 

The Principal being 20 palas (20 Ma^as making one Pala), it earns as 
interest 6 ma^as per month. [This also works out to be the ‘ eightieth 
part. *]- {VivMaratnakara, p. 6.) 

18. srlw qss^TS5t:5r^i%'rrT I 

11.4-8] ii 

=5f II 

HTHHIilT g ^rflpET I 
^rftrsiT fi'^T II 

srenf gtr# ttT g HT 1 

18. Interest is declared by some to be of four sorts ; 
„. of five sorts, by others ; by others again, of six 

™ 01 interest. KayikU, ‘Corporeal,’ (h) Kalika, ‘Pe- 

riodic,’ (c) Chakra, ‘Wheel,’ (d) Karita, ‘Stipulated,’ ,e) Shikha, 
‘Hair,’ (fj Bhogalabha, ‘Enjoyment.’— (a' The ‘Corporeal 
Interest’ is related to bodily labour; (b) the ‘periodic’ is 
that which is realised monthly ; (c) the ‘ wheel ’ is interest on 
interest (compound interest) ; (d) the ‘ Stipulated ’ is that fixed 
by the debtor ; (e) the ‘ Hair Interest ’ is what is realised day 
by day ; (/) the ‘ Interest of enjoyment ’ consists in the use of 
the house or the produce of a field. — (Brhaspati 11. 4—8.) 

[Quoted in VivMaratnakara, pp. 9, 12, 13 ; Viramitrodaya, 
p. 294 ; Smrtiohandrika, p. 359.] 

Notes 

Manu (8.153) speaks of — (a) Ohahravrddhi, (6) Kdlikd, (c) JCaritd and 
(d) jK.i/ife5 and forbids the paying as well as the receiving of these. Medhl- 
tithi explains these as— (o) Compound Interest, or (according to some) the 
interest paid by the user of a wheeled conveyance for the day that he uses it, — 
(6) Interest computed month by month, or (according to some) the stipulation 
in the form ‘ if you do not pay off by such and such time, the principal shall 
become doubled forthwith,’ — (c) special rates privately stipulated by the parties, 
in view of mutual needs, (d I payable by bodily labour. 

(quoted in / luddamina/caro, p. 10) defines Kdyikd, ‘Corporeal,’ 
as consisting of ‘ milking ’ or ‘ riding.’ ' 

Nsrada (1.103-104) says -That which runs by the month is termed Periodic 
Interest ; t'as.t is called Stipulated Interest which has been promised by the 
debtor himself; Interest at the rate of one Pa ia or quarter of a Pa la 
paid regularly, without diminishing the Principal, is called 
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(Corporeal) Interest ; Interest upon Interest is ' Compound Interest.’ - According 
to Halayudha, what Ntrada’s definition of means is that the creditor 

shall, by way of interest, continue to use the conveyance (or cattle or slave) 
as long as his Principal remains unpaid. But this explanation has been rejected. 
— - (Vwadaratnahara, p. 9.) 

^ Interest of enjoyment ’—is that form of interest which consists in the' 
enjoyment or use of the Pledge handed over at the time of lending. 
ratridkaraf p. 18.) 

‘ Kdyikdf ^ Corporeal^ - where Interest has been agreed upon to consist in 
the milking or riding of the cow or conveyances pledged with the creditor. The 
Madanaratna however defines this Interest as consisting of the milking, etc., 
along toith the usual rate of Interest. Compound Interest/— under this a,t 
the end of each month, the interest for that month is added up to and goes 
to swell the FrindpoX.—' SHptdated ^ is that which has been voluntarily agreed 
upon by the Debtor. - The *IIair Interest ’ realised day by day, ~ ‘ day by day ’ 
stands here for that number of days within which the Debtor has promised to 
repay. Use of the house, Interest in the shape of the satisfaction 

derived from residing in the house that has been pledged ; and also in the 
shape of using the grains and fruits and other things produced in the land that 
has been pledged. 'House and land ’ here stand tor immovable property in 
general.— {Vnamitrodaya, p. 294.) 

'"Stipulated, ’—What has been agreed upon by the Debtor under com- 
pulsion from some one else is not lawful.— {Smrtichandrikd, p. 359.) 

19. 8.]. 51 JTf ] I 


19. 


Limit to Interest. 


Interest on money-loans stipulated at one time shall 
not exceed the double of the Principal.— 
(Manu 8. 151.) 


Notes 


^Stipulated at one time/ — Thi& is added with a view to the renewal of 
loans. Even after the Principal has been doubled, if the creditor is willing to 
earn further interest, and the Debtor also wishes to retain the money for the 
purpose of carrying on some larger business, he renews the deed, entering, as 
the new Principal, the former Principal along with the interest accrued up to 
date, and thenceforward it is on this new Principal that further interest shall 
accrue. So that the original Principal, even though doubled, continues to grow 
further,— It also continues to grow further when transferred to another 
person ; for instance, when the Principal has become doubled and the creditor 
has need of the money, and asks the Debtor to pay, the latter takes him to 
a third party and says— ‘this man will make the payment for me in so many 
days’; and in this ca^e, during these additional days, further interest shall 
accrue.— Or, even before the Principal has become actually doubled, if the 
Pledge is handed over to another person, then further interest begins to accrue 
from the date of such transference of the Pledge, and the limit of ' double’ 
shall be computed upon the total amount of the Principal along with the interest 
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accrued upto the date of the transference. That is, when the creditor, with 
the sanction of the debtor, hands over the latter’s pledge to a third party and 
receives his due from him, then the interest continues to accrue. 

Some people have held that this rule refers to a case where the whole 
amount of interest accruing during the year is paid ai one time, whereas if all 
the interest that has fallen due is not paid off wholly, at the end of the year, 
then it will go on accruing even beyond the double of the Principal. But 
this is not acceptable. -^(Medha tithu ) 

What the phrase * at one time' means is that even after the Interest has 
become double of the Principal, it may, with the consent of the debtor, be 
added on to the Principal and thus it will go on accruing further. -This 
rule applies to loans of groZd.*— (Apararka, 2. 39.) 

This rule applies to cases where the loan is advanced at one time, and also 
realised at one time. If the transaction is renewed, either between the same 
parties or through a third intermediary, then after proper adjustment of the 
loan account, by addition and subtraction, the new Principal becomes the 
subject of a fresh transaction and as such begins to earn further interest. Even 
if the original transaction continues and is renewed, —in case the creditor has gone 
on realising his interest either daily or monthly or annually, there is no chance of 
his due reaching the ‘ double of the Principal ’ ; so that in such cases the interest 
does continue to accrue even after more than double of the Principal may have 
been realised. [What is meant is that if the accounts are made up after the 
lapse of time and payment is received once only of the entire loan with interest, 
then the total amount payable shall not exceed ^double of the Principal.^]- - 
(Mitaksara 2. 39.) 

The Vyavaharamayuhha {^.'111) agrees with this view. 

Gautama (12. 31) says— ‘ If the loan remains unpaid far a long time, the 
Principal may become doubled ; also K^tyayana (quoted in Aparlrka, p. 643)— 
'The loan advanced should be received back doubled; if the double is not 
received, then further interest should be levied.’ 

20. 8.151 ] ii 

20. In the case of grains, fruits, wool and beasts of 
burden, the total shall not go beyond the quintuple. - (Manu, 
8. 151.) 

On animabproducts (milk, etc.), wool, field'products (grains 
and fruits) and beasts of burden, the interest does not exceed 
the quintuple,— (Gautama in Vivadaratnakara, p. 18.) 

Notes 

The law on this point is as follows : If the money-lender has been reduced 
to poverty, and the debtor has become opulent, having earned much wealth with 
the telp of the grains that he had borrowed, then the limit is to be times, 

particKutoS'®^^ “Vj«^fifation for restricting the rule to any 
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and normally it is to be only four times (as laid down in other Smrtis). - 
(Medha tithi. ) 

This refers to a case where at the time of repaying, the debtor has become 
very wealthy. According to the Madanaratna^ this rule is only intended to 
entirely exclude 'six times. ^ — (Viramitrodaya, p. 298.) 

Manu's rule is meant to exclude six-foldness.— (May ukha, p 170.) 

21. 1. 106] i 

21. In some countries, the loan may grow till double the 
amount of the Principal has been reached ; in other countries 
it may grow till it becomes three, or four, or eight times as 
large as the Principal.— (Narada 1. 106.) [Quoted in Para- 
sharamadhava, p. 171.) 

22. 2. 39 ] w i 

'T?r ii 

22. On liquids, the octuple is the maximum ; on clothes, 
quadruple ; on grains, treble ; on gold, double.— (Yajria. 2. 39.) 

Notes 

‘ Liquids such as oils, clarified butter and such things ; if the loan stands 
for a long time and no interest is realised in the interval, then the maximum 
realisable is the octuple of the Principal.— (Mitak^ar 2.) 


23. 11. 13— 15] i 

3 ff^-^S^rtSTT flcTT II 
3^ SI3% II 

23. On gold, the interest may make the debt double ; on 
clothes and base metals, treble ; on grains, quadruple ; so 
also on edible plants, beasts of burden and wool; on pot- 
herbs, quintuple ; sextuple on seeds and sugarcane ; apd octuple 
on salt, oil and spirituous liquor; likewise oji molasses and 
honey ; — if the loan be of old standing.— (Brhaspati 11. 13—15.) 
[Quoted in SmrtichandTilca, pp. 371-372 ; Vivadaratnakara, 
p. 18; Viramitrodaya, p. 298.] 
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Notes 

‘ Of long-standing ’-i.e., passed beyond the time when the Principal has 
become donhled.—{Viramitrodaya,p- 298.) 

‘ Gold’ includes silver iilso.~(.Vivddaratndkara, p. 18.) 

24. fidcr] # 5 f5!Ff i 

24. Atthetimeof the new harvest, grain becomes double; 
it may rise up to treble ; wool, cotton, grass and seeds, clarified 
butter, salt, sugar and honey, become octuple in a year.— 
(Harita in VivMaratnakara, p. 12.) 

Notes 

About the time of the harvest, grain becomes doubled evert "in two or 
three months. If not repaid at harvest-time, itmayincreaseuptotreble.— 
{ Vivadaratnahara, p. 12.) 

When grains are advanced on interest, the quantity payable in kind after 
the next harvesting shall be one and a half times the Principal. If the loan 
remains unpaid after the harvesting, the Principal along with the said interest 
in kind (i.e., 1| times of the Principal) shall be valued in cash, and thereafter 
the interest shall accrue in cash at a rate to be settled at the time, and no further 
interest shall accrue in kind. If the debtor has gone abroad for a long time, 
he shall# on return, pay double the amount of the value of the Principal. — (Artha- 
shastra, 8. 11.) 

25. =5 1 

=3 II 

25. On jewels, pearls, corals, gold and silver, the interest 
stops at the double ; also on fruits, silks and wools ; on all oils, 
wines and clarified butter, sugar and salt, it goes on to the 
octuple.— (Katyayana in Mc 2 /Mfe^a, p. 170.) 

26. m 1 

1%; 11 

^<!rr (V.L. f II 

26. On diamond, pearl, coral, gems and silver, the inter- 
est paid is the double, in accordance with the time of the 
tran^ction ; on copper, iron, bell-metal, brass, zinc and lead, 
the interest stays at the treble, in loans of long-standing. — 
tVasiftha in Parasharamadhava, p. 171 s.nd Mayukha, 
P.170.) 
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27. 2. 46—17] flrg^if i 

^?iT sn^sJjTcTT: I is«qi5^s5^fSt ^ i 
II 

27. Gold takes double its value on repayment ; and grain, 
treble ; so also the flavouring substances ; as also flowers, 
roots and fruits ; octuple, on articles held by the balance.— 
rVasistha 2. 46-47.) [Quoted in Vivadaratnakara, p. 18, and 
Vlramitrodaya, p. 98.] 


Notes 

Articles held hy the balance— s\xch as camphor and the like. — 
{Vivddai'atnakara^ 18.) 

This rule relates to those countries where the custom is that in the case 

■ 

of grain, only the treble shall be received and so forth ; or to cases where the 
debtor is very poor — {V'lramitrodaya. p 298.) 

In this matter, the exact rule to be applied shall be determined by the 
capacity of the debtor and also by the condition of the times - whether there 
is famine or not and so forth,— [Mitdk^ar a, and Pardsharamadhava^ p. 171.) 

28. tTf^^fcrm i 

28. On vegetables, cotton and seeds, the interest may be- 
come sextuple ; octuple on wines, oils and spirits. —(Vyasa in 
Mayukha, p. 170 and in Parasharamadhava, p. 172.) 

29. 6. 11—14] %I«!rT 1%:, 

29. On gold, the interest shall rise no higher than to make 
the double of the Principal on grains, treble ; on cloth quad- 
ruple ; on liquids, octuple. —(Visnu 6. 11 — 14.) 

30. 6. 1 7] ^3^ TSTT I 

30. On things not specifically mentioned, the interest 
shall not rise above the double.— (Visnu 6. 17.) 

, Notes 

On grains, Manu (8. 161 1 has prescribed the limit at the quintuple ; Brhaspati 
has put it at the quadruple; Visnu, Mariehi, Vasistha and HSrlta at the 
treble. In any particular case the exact limit permissible is to be deter- 
' mined by the qualifications of the Debtor ; as also by the value of the particular 
kind of grain, and by the exigencies of time and place,— ( Rvodoratnafcaro, 
p.l8.) ■ ^ 
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USURY 

31. 11. 12] i 

n HT??f giT^if cri^nff cih: h 

31. To continue to retain and enjoy the Pledge after the 
double of the Principal has been realised from it, to charge 
compound interest, and to realize the Principal along with 
interest accrued (at the time of returning the Pledge), —all 
this constitutes usury and is censured. — (Brhaspati, 11. 12.) 

Notes 

' Censured’ -even though sanctioned by Law, such usury is immoral.— 
{VwMaratmkarai p. 14.) 

32. ^ 8. 152] i 

f % II 

32. Interest stipulated in contravention of the law is not 
payable ; they declare this to be the usurer’s way ; it is only 5 
per cent to which the creditor is entitled. — (Manu 8. 152.) 

Notes 

If the rate of interest stipulated is in excess of the sanctioned rates, it should 
not be paid, because it is excessive. In case the lender is anxious to make as 
much money as possible out of the transaction,— -under the impression that the 
borrower is going to carry on extensive business with the capital he is lending,— 
then the utmost that he can obtain is 5 per cent, irrespectively of the caste of 
the borrower.— By another reading, the rule would mean that ‘ if at the outset, 
on account of the borrower's poverty, a low rate has been agreed to, but sub- 
sequently, the debtor having acquired much wealth, if on account of his opulence, 
a higher rate of interest is demanded, --this cannot be payable ; since all that the 
man is entitled to is 5 per cent '-(Medhatithi.) 

* It is only 5 per cent to which the creditor is entitled^' — this refers to 
eases where repayment has been demanded -says the Smrtichandrikd, Accord- 
ing to Vivddarainakara, p. 14, what Manu's rule means is that- * Any rate of 
interest which is in excess of the 2 per cent sanctioned in the Scriptures is not 
payable, unless it has been agreed to by the Debtor ; if however for some reason 
the creditor desire to realise excessive interest, even though not previously 
stipulated, all that he can get from a Brahma aa-debtor is 5 per cent/- 
{Viramitrodayat p. 393.) 

33. 11. 9] 5 i 

33. An excessive rate of interest may be paid when it is one ^ 
that has been stipulated by the debtor in view of the urgency of 
his need.— (Brhaspati XI. 9; also Katyayana in Mayukha, p. 167.1 
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Notes 

The excessive rate may be paid only when it has been voluntarily agreed to 
by the debtor ; not when he has bean forced by the Creditor to agree to it. — 
{Vivadaratnakaraf p. 10 ; also Viramiirodaya, p. 295.) 

No interest having been stipulated, —if the creditor charges interest, -or 
a certain rate of interest having been settled, if he charges an enhanced 
rate,— the creditor shall be fined four times the Principal.— (Arthashastra 
3 . 11 .) 


Exception to the above maxima 


34. 6. 16] i 


34. On substances from which spirituous liquor is ex- 
tracted, on cotton, yarns, leather, weapons, bricks and 
charcoal, the interest never ceases. — (Visnu 6. 16.) [Quoted in 
Viramitrodaya, p. 300.] 


35. 


11. 16] 





35. On grass, wood, bricks, yarns, substances from which 
spirituous liquor is extracted, leaves, bones, leather, weapons, 
flowers and fruits, — there is no limit to the interest.— 
(Brhaspati'll. 16.) [Quoted in Viramitrodaya, 300.] 


Notes 

By another reading, this rule means that there is no interest payable on 
these substances. 

There is no maximum limit) in the case of these things ; the interest may 
go on accumulating indefinitely. 300.) 

36. w^] ^ \ 

36. In the case of sticks, armour, bones, horns, earthen- 
ware, flowers, roots and fruits, the interest is unlimited.— 
(Vasistha in Paros/iaramad/iaw, p. 173.) 

F. '19 
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37. 11.11] 5^HT3n^T ^ i 

(sr^ ^ ii 

37. ‘ Hair Interest, ’ ‘ Periodic Interest ’ and ‘ Interest by 
Enjoyment’ shall be taken by the creditor so long as the Princi- 
pal remains unpaid. -(Brhaspati 11. 11. ) [Quoted in Vlrami- 
trodaya, pp. 300-301.] 

Cases where no Interest is charged 

38 . 1 . 108 ] H I 

38. No interest must ever be raised on loans made from 
friendship, unless it has been stipulated. Without an agree- 
ment even, interest accrues on such loans after the lapse of 
halfayear.— (Naradal. 108.) [Quoted in Viramitrodaya, p. 301 ; 
Parasharamadhava, p. 168 and Vyavaharamayukha, p. 168.] 

Notes 

‘ Loans made from friendship ’—i.e., things lent- without any talk of 
demmding or repsLyirig.—iViramitroda^a, p. 301.) 

\ Stipulated,' —The original is ‘ andkdritamy ’ which has been explained by 
Apararka as * not demanded/ 

When the loan has been taken without any agreement as to the time of 
repasmient, the interest shall begin to accrue after the lapse of six months. — 
iPardsharamddhava, p. 168.) 

* Without an agreementy^ etc.— That is, where the loan is taken without any 
understanding as to the time of repayment, interest begins ‘ to accrue after six 
tnonihs—iViramitrodaga^p. 301.) 

39. HTf? 1. 109] ST I 

39. A loan made from friendship can never yield any 
interest, unless such loan has been demanded. If it is not 
repaid on demand, it shall yield interest at the rate of 5 per 
cent— (Narada 1. 109 ; also Katyayana quoted in Mayukha, 

p. 168 .) [Quoted in F^mmitrodaya, p. 301 .] 

Notes 

A loan not restored, on demand even, shall yield interest at the rate of 5 
per cent per mensem from the day of the demand, even though six months may 
nothavelapsed.-{.4saAaya! ; also Frram«roda,ya, p. 301.) 



LAW OF DEBT 


147 


No interest shall accrue during the time that the debtor is engaged in a 
long-continued sacrificial session— or ill,— or detained in his Teacher’s house, -or 
a minor, - or a bankrupt.— (Arthashastra, pp. 3, 11.) 

40. 2. 36] srs'g 

sr it 

40. Price of things bought, wages, deposits, fines, [v. 1. 
what has been obtained by deceit], wasteful gifts, winnings at 
dice,— these do not yield any interest unless so stipulated.— 
(Narada 2. 36.) [Quoted in Vivadaralnakara, p. 28, Vlrami- 
trodaya, p. 303 and Vyavahdramayukha, p. 169.] 

Note^ 

‘ Wasteful gifts' gifts promised to dancers and the like (MayTikha, 

p. 169) what is given away withoutany regard to Dharma—( Ft 

karUf p. 20.) 

The absence of interest in the case of the ^ price of thmgs bought ' should be 
understood to apply to cases where the purchaser does not go out of the country, 
and where the price has not been demanded by the vendor ; in. the case of 
‘ Deposit ’ also this rule applies only when there has been no demand for resto- 
ration. — p 303.) 

^ What has been obtained by - This is the meaning of ^ ahhihdri- 

kanij which is the reading of the ^ vvddaratndkara (p. 20) in place of ^ yasheha 
prakalpitali ' which is the reading adopted by the Vlramitrodaya, and the 
Mayukha. 

41. i 

41. Having purchased a commodity, if the purchaser goes 
away, without paying the purchase-money, then interest begins 
to accrue on that money after three seasons. — (Katyayana.) 
[Quoted in Smrtichandrika, p. 363; Viramitrodaya, p. 302; 
Vyavaharamayukha,p. 169.] 

Notes 

This refers to cases where no demand has been made by the vendor. 
In a case where the demand has been made, but no payment made, interest 
begins to accrue from the date of the demand (see next section). -(Fir a mt- 
trodayay p. 302.) 

The rate of interest chargeable in this case would be the ‘eightieth part.’— 
iSniTtichandrikd, p* ZQS.) 
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42. Pledge, Balance of Interest, Commodity for Sale, 
Purchase'Hioney, — if these are not delivered on demand, they 
begin to yield interest at the rate of 5 per cent. --(Katyayana.) 
[Quoted in PaTashavamadhava, p. 169 ; VivadaTatnakara^ 
p. 15 ; VyavaharamayUkha, p. 169.] 

Notes 

What is said in N^rada’s rule above, section 38, is an exception to this rule 
of Katyayana's,—says Pardsharamadhava, p. 169. 

What is meant is that, if the vendor fails to deliver the commodity sold -or 
the vendee fails to pay the purchase-money, - both become liable to pay interest 
at the rate of 5 per cent. -—{Vivadarat-ndkarai p. 15.) 

43. «imrW i 

srrfgwtTs^ *5 sr ii 

43. There is no interest on ‘ stridhana,’ on Interest, on 
Pledge that has retained its condition, on what had been in 
doubt, or on what is due from the surety,— unless it has been 
voluntarily stipulated.— (Samvarta.) [Quoted in Vivadarat- 
nakara, p. 20 ^nd Pardsharamadhava, p. 169.] 

Notes 

‘Stridhana ’—i.e., wife’s property borrowed by the husband.— (Fitjodaraf- 
ndkara, p. 20.) 

‘Pledge that has retained its condiiion^-^-Le^, which has not changed hands 
{Pardsharamadhava) ;~thQ ‘ pledge ' meant here is other than what has been 
not restored on demand {Vivddaratndharay p. 20.) 

‘What had heen in doubt' ~ i.e., in regard to the advancing of which the 
lender was in doubt, and he decided to advance it only after hesitation. 
{Vivadaratndkara, p. 20.) 

' What is due from the sitrety'—i e., from the man who had stood security 

for the repayment of the debt. -(Paras;tarawac^/iav£7, p. 170.) 

44. spTfqmJ 1 

qri^vrrsqiT^g =q ii 

44. Armour, newly-harvested grain, wine, gambling dues, 
price of commodity, price of girl, and what is due from the 
surety,— these never yield interest. -(Katyayana.) [Quoted in 
Vivadaratnd,kaTa, p. 20 and Pardsharamadhava, p. 170.] 
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Notes 

* Newly-harvested grain*— Le., Bundles of unthreshed corn ; - ‘ Price of girl. 
paid in the "Asura* form of marriage ; or gift made to courtesans.— 
ndkara, p- 20.) 

45. sstth] irT%«r5?f =g %Hcr: i 

sf II 

45. What is due from the surety, that loan the pledge 
whereof has been enjoyed, that which has been offered by the 
debtor but not accepted by the creditor, fines and the fee that 
has been promised -these do not yield interest ; Interest 
ceases also from the date on which the debtor is held by 
the creditor under restraint.— Wyasa.) [Quoted in Vivadarat- 
nakara, p. 21 ; Parasharamadhava, p. 170 ; Viramitrodaya, 
p. 304.] 

Notes 

‘ The pledge whereof ’ etc. — i.e.. — there is no interest on loans secured by a 
Pledge that is enjoyed by the creditor. -(Vivadaratmkara.') 

‘ Clothes and ornaments’ also are to be included in the list.— (Firomifrodai/o, 
p. 304.) 

46. 6.5.] wegwfii i 

46. By the use of the pledge, interest is forfeited.— 
(Visnu 6. 6.) [Quoted in Vivadaratnakara, p. 21.] 

Notes 

‘ Pledge ^* — which is given for keeping . — (Vivadaratnakaraf p. 2l.) 

47. 2. 44] ’I , 

era: ^ <1 

47. If the creditor does not accept the loan that he had 
advanced, when it is repaid to him, it should be deposited 
with a middle-man ; and thenceforth it ceases to yield inte- 
rest. -—(Yajnavalkya, 2. 44.) 

Notes • 

• If the debtor does not hand it over to the middle-man, but retains it 
himself, — then it does continue to yield interest— ( Viramitrodaya, "p. 365.) 



150 


CHAPTER V 


48. 6. 10] h i 

48. Property lent bears no further interest after it has 
been repaid but refused by the creditor -(Visnu, 6. 10.) 
[Quoted in Vivadaralnahara, p. 21.] 

Notes 

if the creditor refuses to accept payment of debt, he shall be fined 12 
Pa* 7 «s;if he shows cause -why he has not accepted it, then interest shall 
cease to accrue from that date and the amount offered shall be deposited with 
a third party. -(A.rthashastra. 11.) According to Vasist ha (2.3.49-50), Interest 
ceases on the death of the King ; but begins to accrue after the coronation of 
his successor. 

49. 6. 40] i 

ST 5r ii 

49. If a man, on receiving a loan without interest, pro- 
mises to repay it fully on the following day, but through 
covetousness, does not pay it, -the loan shall begin to yield 
interest from that day.— (Visnu 6. 40.) [Quoted in Parashara- 
madhava, p. 168; P^ramitrociaya, p. 301.] 

Notes 

The meaning of this is that in certain cases, interest is payable even 
though it has not been agreed upon ; the rule being that when the debtor 
fails to repay the debt on the promised day, from that day, he be comes liable 
to pay interest.— p. 168.) 

‘ Following day ’—stands for the day on which repayment is promised ; - 
* without this is the meaning of ‘ sdniakam ’ ; - ' from that day' 

from the promised day.— ( Vlramitrodaya, p. 301.) 

50. 5Bi5!im] %f 3^1 

50. If a man, having taken a loan, goes away without 
repaying it— that loan begins to bear interest after one year. — 
(Katyayana.) [Quoted in VyavaharamayUJdia, p. 168 ; Vlrami- 
trodaya, p. 302 and Vivadaratnakara, p, 15.] 

Notes 

This refers to cases where no payment has been demanded during the 
year,— p. 302.) 

‘ Goes away ’-to a place other than that where the creditor lives.— 

{Vimdaratnahara^ 
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51. 




^TT^Rf %f et^ I 
^'^■' f%?rrcf it 


51. If a man, having taken a loan, goes away, when 
asked to repay it,— that loan begins to yield interest after 
three months.— (Katyayana in Mayukha, p. 168.) 

52. ^Tc^rrqJT] %»cr> ^frmrf^gr: i 

XT ?Rri sqiTft?Tf f =5 II 


52. If the man, while remaining in his own place (and 
not going away), does not repay the loan on demand,— then • 
from the date of that demand, he should be forced to pay 
interest, even though it has not been stipulated.— (Katyayana 
in Parasharamadhava, p. 169.) 


Special Rules 

5,S. 2. 521 «ircPtrm«T % i 

4 N 

jrr%¥naT?w h g ii 

53. Such transactions as standing Surety, Debts and 
Deposing as witness, are not sanctioned either among brothers, 
or between husband and wife, or between father and son, 
unless they have become separated. — (Yajftavalkya 2. 52.) 

Notes 

Until they have partitioned their property, these cannot stand surety 
to one another, and so forth. But this condition of ' being separated, ’ applies 
only to ‘brothers ' or to ‘ father and son,' not to ‘ husband and wife,' as between 
these latter there is no partition of property ; it is purely as ‘ wife ’ that the wife 
has a right over the husband's property ; hence property being held in common 
between husband and wife, their property cannot be * partitioned.'— Narada 
includes the * giving and receiving ' of gifts also under this prohibition.— (.dp a- 
7'arka.) 

This prohibition refers only to cases where there is no mutual consent ; 
where there is mutual consent, the said transactions may be permitted, even 
without the parties being separated. After separation, the transactions are 
permitted even without mutual consent . . It is not correct to say that there 
is no partition of property between husband and wife. As when Apastamba 
speaks of such absence of partition, he refers to the fruits of religious acts, 
not to those of temporal acts, nor to property. In fact ‘ non-partition ' can 
refer to only those acts to the performance of which the husband and wife 
are entitled jointly. Even the texts speaking of property being held in common 
between husband and wife cannot be taken as denying the possibility of partition 
between them all the difference that there is in the case of husband and wife 
is that there can be partition only when the husband wishes it and it cannot ba 
done at the will of the wife.— 
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54. sn^¥TTs*r =at fuf 1 

«rm: f3': ii 

54. It is only when brothers are separated, not while they 

are united, that they can be witnesses or surety for, or make 
and receive gifts from, one another. — Narada in Smrtichan- 
driJca, p. 319.) 

Pledge 

55. 1. 117] I 

55. That to which a title is given is a Pledge. —(Narada 
1. 117.) [Quoted in Parasharamadhava, p. 173 and Virami- 
trodaya, p. 305.] 


Notes 


With a view to inspire confidence in regard to the money advanced, 
the Debtor deposits with the creditor, ornaments and such other things,— 
these are called ‘ Pledge.* ‘ AdhV — {Parasharamadhava, p, 174 ; Virami- 
irodaya, p. 305 . ) 


56. 


1. 24] 





56. The Pledge is of two kinds— (a) that which must 
be redeemed within a specified time, and (6) that which 
must be retained till the debt has been discharged. — (Narada, 
1. 124.) [Quoted in Mitdk§ara on 2. 57 ; Parasharamadhava, 
p. 173.] 


Notes 

According to Asahtya, ‘ the Pledge to be redeemed within a specified time ’ 
is again of two kinds : (1) It may be deposited with an Adhipala (‘ Keeper of 
the Pledge ’J, who is to return it on the Pledge being restored at the time agreed 
upon ; or (2) it may be delivered to the creditor on condition of its being returned 
after the lapse of a certain period, say five or ten years.— (feered Books of 
the East.) 

At the time of depositing the Pledge; the Pledger stipulates— ‘ I shall 
repay the debt at the time of the Divali and redeem this pledge ; failing 
this, the pledge will become your property ’ ; this, is the first kind of pledge. - 
It is of the second kind when no such time is specified for resumption and the 
pledge remains with the pledgee till the debt is discharged ; and till then the 

pledge is to be kept in custody.— (JfiiSfejam 2, 57. ) 
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57. 1. 125] H sftrBt ifNr^ i 

57. A Pledge is again of two kinds— (1) one to be kept in 
custody and (2) one to be enjoyed.— (Narada 1. 125.) 


Notes 

Each of the two kinds mentioned under (2) is of these two kinds. —(Kane in 
Mayukha,) 

Asahaya mentions houses and lands as * pledges to be enjoyed.’ 

58. 11. 17] ^rrf^rir: =5 i 

58. A Pledge is of four kinds— (!) moveable or immove- 
ble, (2) to be kept in custody or to be enjoyed, f3) to be re- 
leased at a specified time or at any time, and (4) stated in 
writing or only orally stipulated before witnesses. — (Brhaspati 
11. 17.) [Quoted in Parasharamadhava, p. 174.] 

Notes 

Pledge 

( 

To be kept in custody To be enjoyed 


Movable Immovable Movable Immovable 


With ume-limit Without time-limit With time-limit Without time-limit 
(1) (2) (3) (4) 


With time-limit Without time-limit 

(5) (6) 


f ' 

With time-limit Without time-limit 

( 7 ) m 


P. 20 
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59 . irar#] I TwrBf i 

ft^T ># =311^ ^TifT^gr ii 

59. If a pledgee desires to sub-pledge a pledge to a third 
party, he may do so ; but for the same amount for which he 
is holding it himself ; and he should execute a deed to that 
effect— (Prajapati.) [Quoted in Parasharamaihava, p. 182 ; 
Viramitrodaya, p. 317 ; and Smrtiohandrika, p. 334.] 

Notes 

‘ Same amount ' -Le,, the Principal alone, without the interest that he may 
have earned on the loan -This sub-pledging is permissible only after the 
pledgee’s own Principal has been doubled. But by mutual consent between him 
and the original pledger it may be done also before th2X.'--(Parashara- 
madhava, 182 .) 

^ \{ 

60. The Pledge must be preserved as it was delivered ; 
otherwise the interest is forfeited.—By the loss of the Pledge, 
the Principal becomes lost.~“(Harita.) [Quoted in Vyavahara- 
mayukha,v. 171; and Viramitrodaya, p. 306; and Smrti- 
chandriha, pp. 321 and 324.] 


Notes 

The meaning of the text as translated is in accordance with the interpretation 
of May Ttkha.— According to the interpretation of the Viramitrodaya and 
Smrtichandrikd, the meaning is that — ^ The pledge should be kept as zoas 
delivered (ie., it should be kept as *to be enjoyed, ' if it was given as ^ to be 
enjoyed,’ and-as ‘to be kept ’ if it was given as ‘ to be kept ’); otherwise (i.e., if 
what was given as ‘to be kept is ‘enjoyed,’ or vice versa), on account of the 
breach of the contract, the creditor loses his interest or his Principal. “If what 
was given ‘ as to be kept ’ is treated as ‘ to be enjoyed,’ then the pledgee 
should be punished (as laid down by Manu 8. 150); while if what was given as 
‘ to be enjoyed ’ is treated as ‘ to be kept,’ then the pledgee loses his interest 
says Smrtichandrikd, p. 325. 

61. 1. 125j i 

61. The Pledge should be treated as it was delivered ; 
if on account of the negligence of the creditor, the Pledge is 
either lost or spoilt, there is forfeiture of interest.— (Narada.) 
[Quoted in Vivadaratnakara,^. 22 ; Viramitrodaya, V. 306 and 
SmHichandrika,p. 3 ZJ.] 
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Notes 

By spoiling a pledge the pledgee forfeits interest, he loses the produce 
of the land and the use of the dwelling house. - { AsahQya in Sacred Books of 
the Bast), 

The pledgee shall preserve the character of the article ; if, through his 
negligence, the article is lost or spoilt, the creditor loses the mterest.—( K‘ii;a- 
daratnakara, p. 22.) 

There are two ways of pledging an immovable property : (a) the pledgee 
is to obtain the produce, after working for it, and ih) the pledgee is to 
obtain the produce, the work being done by the pledger. In either ease, 
the pledge has to be restored on the payment of all dues, in the same condition in 
which it was pledged. - (Arthashastra 3. 12.) 

The above is the meaning of the text according to Vlramitrodaya. Accord- 
ing to Smvtichandrika (p. 327), the text contains two statements the first is 
the same as what is contained in the text of Harita (sec. 6 above) ; and the 
second is to the effect that * just as there is loss of interest when the Pledge is 
lost, so also is there if it is spoilt and is restored to the pledger in the spoilt i form.' 
It proceeds- This rule applies only to cases where the interest accrued is 
sufficient to restore the pledge to its pristine form ; * negligence* — i,e., causes other 
than use by the pledgee ; what is meant is that, if the Pledge is spoilt by 
such other causes, the Pledgee should either restore it to its pristine form 
or lose his interest ; while if the pledge given for being kept has been 
spoilt by tise of the Pledgee, then the pledgee shall both lose his interest 
and return the pledge after restoring its pristine form.— 'Spoilt* stands 
for dimunition, transference, deterioration and such other contingencies which 
tend to alter the character of the pledige,— {Smvtichandrika^ p. 327.) 

62. JTR? 1. 126] ^515^ i 

62. If the Peldge is lost, the Principal is forfeited, pro- 
vided the loss was not caused by an act of God or of the King. — 
(Narada 1. 126.) 

Notes 

‘ Act of God * -le., fire, floods, anarchy and so forth ‘ King, i.©., an act of 
the King, without any wrong act done by the pledgee.— {Mitak^ard on 2 59.) 

‘Act of God ’—i.e., circumstances beyond human QontYol,—(Smrtichandrikd.) 

63. 6.6.] f 

63. If a pledge is enjoyed, there is no interest. The 
creditor must make good the loss of the pledge, unless the loss 
has been caused by an act of God or of the King.— (Vi^nu 
6.6.) [Quoted in Vivadaratnakara, p. 94.] 
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64. 2. 59.] i 

51^ t^i tgrraf^n?:^ ii 

64. (A) If the pledge to be kept is used, there is no 
interest; so also if there is any loss or damage of the pledge 
given to be used.-{B) If a pledge is spoilt or destroyed, 
except by an act of God, or of the King, it must be made 
good by the Pledgee. —(Yajha, 2. 59.) 

Notes 

(A) * Pledge to be as utensils,— ' ' rendered unfit 

for use by some act of the creditor. Sopakdra — in the case of bullocks and 
such things, no interest is to be paid to the creditor. 

(B) * Na$tahP Spoilt— hioken ov stolen or otherwise rendered entirely 

unfit for use. ‘ totally destroyed. In both these cases the pledgee 

has to restore the pledge either by paying its price or by other means.— ‘(Fiuacfa- 
ratnahara, pp. 23 and 25.) 

what has been spoilt, altered for the worse,— should be resto- 
red to its original condition and then made over to the -pledger. '—{May likha, 
p. 172). 

If a pledge ‘to be kept’ has been * na^tahy' changed for the worse, 
damaged, it should be restored to its original condition and made over to the 
pledger, and the interest, if any, becomes forfeited ; if it is ‘ vinas^taky* reduced 
to total destruction, then it shall be ‘made good’ to the pledger by paying 
its value — {Mitah^ard.) 

65. 11. 21.] I 

65. If a pledge be destroyed by an act of God or of the 
King, the debtor shall deliver another pledge, or repay the 
debt with interest. -{Bfhaspati 11. 21 ; also Vyasa ) [Quoted 
in Vivadaratnakara, p. 25 ; Smrtichandrika, p. 322 ; Vlrami- 
trodaya, p. 309.] 


Notes 

-rendered entirely unfit for urn.— ^ Another pledge'-^tUs 
must be in the shape of Zawc?. — (Vivadaratnakara, p, 2^.) 

Such pledges as House, Water-reservoir, Market, Grains, Cattle, Slave-girls, 
and Conveyances are liable to damage and destruction, through the negligence 
of the pledgee ; in the event of such damage or destruction, the pledgee loses the 

pledge and the debtor is not to deliver another pledge.— (Kivadaratnafeara, 
p. 36.) 
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if the destruction of the pledge has been due to ^ an act of God or of the 
King/ then the debtor has to pay the amount due (principal with interest 
accrued to the day of the destruction;, or to deliver another pledge. The 
‘ act of king ' meant here is the reckless act of an irresponsible autocrat. 
-—{Viramitfodaya , pp, 308-309*) 

66. ] ST flr^TT sn i 

66. If, without any fault of the creditor’s, the pledge 
should sink in value or perish, then the creditor should be 
made to deliver another pledge ; he does not become absolved 
from the debt.— (Katyayana.) [Quoted in Vyavaharamayukha, 
p. 173 ; Vivadaratnakara, p. 26 ; Viramitrodaya, p. 309.] 


Notes 

' Mpatet ’-Sink in value {MayukhaV, be destroyed (Fira., p. 309 .-Wri- 
yeta perish {Matjukha) ; Le., ojf '.-this refers to cattle alone {Vira . , p. 309 
Both terms stand for ‘ becoming useless’ {Vi'odda. p, 26). * Become absolved f 

—without paying the total amount due. - {Vtra., 309). 

In certain places the custom is that in the event of the pledged cattle 
perishing, the debtor loses the pledge and the creditor his principal, the account 
being squared by mutual loss. But long-estabiised custom is the sole authority 
for this. — (FitJada., p. 26.) 

67. 55T9ir«i5i ] g ^ %t<sz t^TTSTTi: i 

^T^' ^7 ^f^5TTTi«riri3i^: ii 

67. If, by an act of God or of the King, a pledged article 
should be destroyed, the debtor should be made to repay to 
the creditor the principal with accrued interest.— (Katyay ana 
in Smrtichandrika, p. 321.) 

68. ?t^ i 

«T ^^t gr ti 

68. If the land (pledged) is washed away by floods, or is 
confiscated by the King,— the debtor should either deliver 
another pledge or repay the debt to the creditor. (Smrti, 
quoted in Mi£aA:§ara on 2‘59 ; also in VlTamitrodaya, p. 309. ) 

Notes 

This same rule applies to cases where the pledge has been stolen by 
thieves or otherwise lost (without any fault of ths pledgee.— {Smrtichandrika, 
p. 322.) 
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6S). 1. 130 ) ^raifsr: 5PT^%*nw??rm; i 

[- ?rTf^?J^rs5T WT SPT^ m srf^% ii 
2. 60 ) 3rm: ^sft^P^^fra; i^%:, T^?Tin5!r>s^TORgrni: i 
?ri^r vi^ \\ 

69. [A pledge becomes a pledge as soon as it is accepted 
as such] - When a pledge, though kept with care, loses its value 
after a certain time, the debtor should either give another 
pledge or discharge the debt. — (Narada 1. 130 ; also Yajna. 
2.60.) 


Notes 

‘ Loses its value ’—to the extent of being inadequate to make up the princi- 
pal with accrued interest. Some people explain it as meaning ' its value be- 
coming less than the amount made up of the principal along with interest for 
one year.* But this is open to question.-- {Vivadaratnakara, also Snirti- 
chandriM, p, 8/^2.) ^ 

70. 11.20 ] hth i 

70. A pledge having been used and rendered worthless 
by such use, the principal itself is lost ; if a very valuable 
pledge is spoilt, the pledgee must satisfy the pledger. —(Brhas- 
pati, 11. 20.) [Quoted in Vivadaratnakara, p. 25 ; Smrti- 
chandrika, p. 328 ; Vlramitrodaya, p. 309.] 


Notes 

‘ Rendered worthless *— rendered entirely incapable of being used. - ‘ Fer// 
valuable' whose Yolue exceeds the amount to be recovered from the 
pledger. - {Vivddaratnd'kara^ p. 25.) ' 

The loss to the pledger should be in proportion to the extent to which the 
pledge has been rendered useless ; and in the case of the ‘ very valuable pledge/ 

the creditor should deduct his own principal and interest from the value of the 

pledge and pay the balance to the debtor ; this is what is meant by ‘ satisfying ’ 
him, which does not mean that he should be paid any amount that he wants. 
This is made clear by Manu 8. 144.— (fi^mrtic7iandn7f5, p/^^ 3 also Vtramitro- 
daya, p. 309.) 

71.if5Eq%] fiftt I 

71. Interest is forfeited if a pledge is damaged.'-{Brhas- 
pati 11.19.) [Quoted in Vlramitrodaya, p. 306.] 
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72. s^ra] g: gpsrt vrig; i 

^ g-f ii 

72, If, through the fault of the pledgee, the pledge in 
the shape of gold and the like happen to be destroyed, the 
pledgee shall recover the loan with interest and shall be made 
to pay the price of the pledge. — [Quoted in Apararka, p. 659 ; 
Smrtichandrika, p. 328 ; Viramitrodaya, p. 309.] 

Notes 

If he does not pay the price, he loses his principal.— {Vtra.^ p. 309.) 

This rule refers to a case where the loan with interest exceeds the price 
of the pledge ^ {SmTticliandrika, p. 328.) 

73. g: ^ i 

?[r:% gr g w- ii 

73. If the creditor, without the pledger’s permission, 
takes work out of an unwilling pledge, then he should be made 
to pay the price of such work, or else he should forfeit the 
interest. — (Katyayana.) [Quoted in Apararka, p. 659 ; Vyava- 
haramayukha, p. 172 ; Viramitrodaya, p. 308.] 

Notes 

This refers to cases where the pledge is in the form of an animate object 
(slaves, bullocks, horses, etc.)— {Apararka,) 

—This applies to slaves only.— ‘PHce in the case of 
slaves, and in the case of horses, bullocks and the rest. —This rule refers 
to pledge given ' to be kept.' {Stiirtickandrikd, p. 326.) 

‘ Made to pay ’ — 5?/ king, to the debtor. 

74. ^grrgg ] fgfw grgr i 

gi?l 's.g'trrfgg; ii 

74. If the creditor should strike with sticks or leather 
thongs, or chide, the pledge working for him, he should be 
fined the first amercement.— (Katyayana.) [QuotedinPara- 
sharamadhava, p. 179, and in Viramitrodaya, p. 308.] 


Notes 

In the present context what this rule means is that the creditor receives 
no interest ; the penalty is prescribed only by the way. — [VimAaratnahara, 
p. 26.t 
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75. 8. 143] «T it 

75. Wiien there is a profitable pledge, the creditor shall 
receive no interest on the loan.— (Manu 8. 143) [Quoted in 
Viramitrodaya, W ; SmrtichandrilM, v. 326.] 

Notes 

‘Pledgetobeused* isof twokinds-(a) that in which the profit consists 
in some form of product of the pledged article, e,g.y the milch cow ; and (6 1 that 
which is used as it stands, e.g., wrought gold and such articles. The ' profitable 
pledge' referred to here stands for ‘pledge to be used'; and the rule is that 
while such pledge is being used by the creditor, he shall receive no interest on 
the lom — {Medhatithi.) 

Vimdarat 7 idkara (p. 30-) explains the rule differently. ‘ Hapite ' ‘ being 
damaged,' has to be supplied ; the meaning being-Vhen a profitable pledge 
being used becomes damaged, the creditor forfeits the interest: this applies 
to cases of forcible use of the pledge.' 

‘ Profitable pledge' -i.e,, ‘ pledge to be used.' In a case where the creditor 
has advanced the loan solely with a view to securing the ‘ use ' of the pledge, —if, 
o^cw, he fails to use the article, he foregoes the enjoy- 
ment ; but that does not entitle him to receive any interest ; and in case his 
failure to use it is due to some act of the debtor, even then all that he is en- 
titled to is to obtain from the debtor the use of the article pledged, and not 

any interest.— (-5 wrtic/iandrifea, p 825.) 

76. ^ 8. 144] H \ 

76. The pledge shall not be used by force; (a) using it 
thus, the creditor should renounce the interest; (h) he shall 
satisfy the other party with its price.— (Manu 8. 144.) [Quoted 
in Viramitrodaya, p. 310 ; Smrtichandriha, p, 824] 

Notes 

ia) The preceding rule refers to cases where the ‘ use ' or ‘profit' is com- 
mensurate with the interest ; the present rule refers to cases where the 
amount of Interest is large, while the ‘ profit ’ derived from the pledge is small ; 
and in such cases, if the creditor uses the pledge by force, he loses the whole 
amount of interest. [Under 144 Medh^tithi says that this rule refers to cases 
where the pledge has been wholly appropriated to his use by the creditor ; cases 
where only partial use has been made are covered by the rule in 77; 
seebelow,]- (5) In a case where the pledge is in the form of clothes and 
such other things as are liable to perish by use,— if the creditor uses them 
forcibly,— he should satisfy the debtor with its price and himself receive the 
Interest.— This rule refers to cases where the debtor, at the time of delivering 
the pledge, distinctly says -/See that my pledge is not lost, -do not use it 
please, -in a few days I shall redeem it,’-and yet, the creditor, not minding 
it, does make use of the article, -^ {Medhatithi:) 
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* Price^ —i.e.f * he balance left after deducting the total amount of principal 
and interest due.-(Frm., p. 310.) 

If the creditor, not minding the debtor’s expostulations against using the 

pledge, goes on using it. he shall forfeit the whole Interest, even though he might 
have made very little use of it ; but he does not forfeit the Principal ; the texts 
that speak of the Principal are to be taken as referring to cases where the 
creditor has made extensive use of the pledge. - iSmrtichandrikd, p. 324.) 

According to KuHuka, this rule applies to a case where the pledge is 
deteriorated by use, in which case the pledgee must give as much money as will 
be required to restore the pledge to its original condition. ■ According to 
Asahnya, on a similar verse in Narada, the pledgee miust satisfy the pledger by 
returning to him the profit made by using the pledge.— (Kane in Mayukha, 
Notes.) 

77. HTS 8. 160 \ i 

1. 128 J n 

77. The creditor who, without permission, uses the pledge, 
shall have to remit half the interest as compensation for such 
use. ~(Manu 8. 150, also Narada 1. 128.) [Quoted in Viramitro- 
daya, p. 807 ; Vivadaratnakara, p. 23.] 

Notes . 

This rule is applicable to cases where the creditor makes only partial use of 
the pledge, — distinguished from the cases of total appropriation, dealt with 
by the preceding rule. By partial use the article only becomes deteriorated ; 
and hence the creditor forfeits half his interest. In a case however where the 
pledge consists of new and valuable ornaments or clothes, and on being used, 
they become spoilt, the user not only loses his interest, but has to make good 
the value of the articles. -Others have explained these rules as applying to the 
case where the pledge has not been redeemed even after the principal has been 
doubled, and as the user’s fault in this case is insignificant, he is to lose onb'* half 
his interest. But this view is not acceptable.— {Medhdtithi:} 

* Half ’—stands here, not for the actual halfy but for the amount that would 
be computed to be the monetary value of the use made by the creditor ; other- 
wise if it were strictly half that was to be sun^endered, then it would be a poor 
* compensation ’ for extensive use.— This rule applies to cases v/here the use is 
not forcible, — iVtra., p, 307. ) 

Vimdaratndkara, (pp. 23—24) thus sums up the sense of Manu 8. 144 and 150 
—(a) Where the creditor uses the pledge without permission, he forfeits half the 
interest ; (b Where, even though forbidden, he persists in using it by force, he 
forfeits the entire interest; (c) if he does not renounce the interest, then 
he should satisfy the pledger by paying him the computed monetary value of the 
use made by him. 

There is another rule laying down that ‘it the pledgee makes use 

of the pledge, without being authorised, he shall pay to the pledger the value 

of the use made and also a fine to the king.’ 
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78. 11-18] ^ HSTfs-^sg^ sr?ft i 

^ ^!=g^ H S'f- •• 

78. It the creditor uses a pledge before interest has ceased 
to accrue on the loan (on its becoming equal to the Principal), 
or before the specified time has expired, -interest shall cease— 
(Brhaspati 11. 18.) [Quoted in Vivadaratnakara, pp. 22-23 ; 
Vlramitrodaya, p. 307.] 


Notes 

The meaning is (a) that the pledge 'to be kept’ may be used or enjoyed 
when the interest has ceased to accrue ; (6) that when a pledge has been delivered 
under stipulated conditions regarding the time of release, it should not be en- 
joyed until interest has ceased to accrue ; (c) that if it has been stipulated that 
the pledge may be enjoyed after the lapse of such and such time, then it may be 
enjoyed when that time has elapsed.*— iVnamitrodaya, p. 307.) 

As regards the pledge ‘ to be kept, ’ it is to be enjoyed after interest has 
ceased to accrue ; and when it has been delivered with a stipulation, it shall not 
be enjoyed until interest has ceased to accrue. As regards the pledge ' to be 
used,’ if it has been delivered with the stipulation that it is not to be used during 
such and such time, then it can be used only after the lapse of that time. - 
{Vivadaratnakara.) 

79. 2. 59] Wt !%■: i 

79. If a Pledge ‘ to be kept ’ is used by the creditor, no 
interest is payable.— (Yajna. 2. 59.) 

Notes 

See also Visnu 6. 5. 

This refers to cases of forcible use (see sec. 76), — {Smrtichandrikd, p^ 324.) 

If a pledge ' to be kept’ be spoilt, the pledgee has to restore it to its original 
condition, and then he can claim interest ; but if he has made use of it, he cannot 
claim interest, li a pledge ‘ to be used ’-such as copper utensils and the like- 
are made use of, then no interest is payable ; even if the use made has been 
slight, and the interest accrued is a large amount, even then the interest is 

forfeited, on the ground of breach of contract. — {Mitaksara, 2 . 69 .) 

If the pledge ‘ to be kept’ is used, in contravention of the compact moflo 
then the whole interest-even though it be a large amount -becomes forfeited -- 

rule applies to eases of fordble use; see Manu 8. lU— {Parasharama- 
mava^ p. (78,) 

80 . 11 . 26 ] 

OTrpgttjj; p 
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80. Notice having been given to the debtor’s family, a 
pledge given for keeping may be used, after the Principal has 
been doubled ; so also may a pledge given for specified time, 
after the expiry of that time.— (Brhaspati 11.26; also Vyasa 
quoted in Mayukha. 174.)* [Quoted in Vivadaratnakara, p. 33 ; 
Viramitrodaya, p. 316.] 


Notes 

This only lays down the justification for the using ; it does not mean that the 
creditor becomes the owner of the pledge. —{Vna., p. 316; also Vivadaratnakara, 
p. 33; also Mayukha.} jThis explanation is needed for reconciling this rule 
With Brhaspati 11. 25 ; see below, Sec. 84.] 

81. Bg 8. 143] H ii 

81. There shall be neither transference nor sale of the 
pledge by the pledgee merely by the lapse of time.— (Manu, 
8. 143.) [Quoted in Vivadaratnakara, p. 31.] 


Notes 

The meaning is that the pledge should not be handed over to another 
person, simply because it has remained with the pledgee for a long time. He 
should continue to use and derive profit from it, till the Principal has become 
doubled and been paid, when it shall be redeemed. When the doubled Principal 
has been paid, the pledge ' to be used ' shall cease to be used and that * to be 
kept ' shall be restored to the pledger. — [Medhatithi.) 

'Transference^ being pledged to another person.— This rule refers to 
both kinds of pledge—* to be used ' and ‘ to be kept.' That the * transference 
or sale ' prohibited here is that hy the pledgee has been held rightly by the 
Kalpataru, the Pdrij at a and the Mitdksard, ~ Tins rule applies to cases where 
no time has been stipulated, while Yajaa. 2. 58 (Sec. 86.) refers to those where a 
definite time has been stipulated ; hence there is no inconsistency between Manu 
and Yajnavalkya— (Vivadaratnakara, pp. 31-32.) 

82. ^3 8. 145] ^ i 

II 

82. Pledge and Deposit should not suffer much lapse 
of time ; as, being left over for a long time, they would be 
liable to appropriation.— (Manu 8. 145.) 
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Notes 

The ^ time ^ for the redeeming of the pledge is just when the Principal, 
with accrued interest, has become doubled j and it tne pledge is not redeemed 
then, there is ‘ lapse of time/—* L able to appropriation ' ; this is not meant to 
be literally true j it has been added only by way of a deterrent warning ; as in 
fact, no such appropriation is possible (see next section). —Or, the statement 
may be taken to apply to the case where the debtor intentionally desists from 
redeeming the pledge, thinking that it is Ijnng safer in the custody of another 
person. — Or, it may refer to a case where the debtor is allowing the pledge to 
remain unredeemed, even after the Principal has become doubled, with the 
wicked intention of defrauding the creditor of earning further interest on 
his capital, which he would do if the debtor redeemed the pledge and paid up 
the loan with interest. — {MedhatitU.) 

83. 8. 149] i 

83. A pledge is not lost in consequence of being used.— 
(Manu8. 149, and Vasistha IQ. 18.) 

84. 11. 25] »r#g[ i 

84. When the time for payment has passed, and interest 
has ceased on becoming equal to the Principal, the creditor 
shall become the owner of the pledge ; but till ten days have 
elapsed, the debtor would be entitled to redeem it. — (Brhaspati 
11. 25). [Quoted in Smrtichandrika, p. BZl;Parasharamadhava, 
p. 180 ; Vivadaratnakara, p. 31.] 


Notes 

‘Interest has ceased’— ia the case of such pledges as clothes and the like, 
the interest ceases on the trebling of the Principal.— This rule refers to cases 
where the pledge consists of such things as clothes and the like ; the case of 
other pledges is dealt with in the following seciion.-iPardsharammiava, 
p. 180, also Smrtichandrika, p. 331.)— But Vivadaratnakara (p. 31) makes it 
applicable to cases where the debtor is in prosperous circumstances; and the 
following section refers to cases where the debtor’s circumstances are not 
prosperous. 

85. 1 

Spft 5 II 
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85. When the Principal has been doubled, and the stipu- 
lated time has elapsed, in a case where a definite time- limit had 
been fixed, the creditor becomes owner of the pledge, after 
having waited for a fortnight ; during this interval, if the 
debtor pays the debt, he may recover his pledge. - (Vyasa.) 
[Quoted in .i4parar/{:a, p. 658 ; Smrtichandrika, V- 330; Viva- 
daifatndkara, p. 131.] 


Notes 

This refers to cases where the pledge is in the form of gold and such 
things. -- {Vivddaratndkara^ pp, 331-332.) 

The limit of a ‘ fortnight ’ here prescribed, - as against the ' ten days ' of 
the preceding section -is meant for cases where the debtor is not in prosperous 
circumstances. In a case where, without any stipulation, the pledge has been 
handed over only for the purpose of inspiring confidence, then the debt should 
be realised in the same manner as debt without pledge ; and when the debt has 
been fully realised, the pledge should be restored to the debtor. — (yivddaratnd- 
kara, p. 81.) 

This rule prescribes two points of time where the pledgee becomes the 
owner : (1) when the loan has become doubled, and (.2) when the stipulated time 
has elapsed. — (Kane, notes on M ayukha . ) 

The implication of this rule is that before The lapse of the fortnight 
the pledge is not lost to the debtor. - {Smrtidicmdrikd, p. 330)- ‘ The debt * — 

1. e . , the principal with interest. Another implication of this rule is that even 
before the interest has ceased, if the debt is paid off, the pledge is restored to 
the debtor — (S' wrticJiandriJfa, p. 341.) 

* ' —This stands for <7 also, in regard to the cases of loan 

where the triple of the principalis the maximum laid down. — {Vlrmnitrodaya, 
p. 315.) 

86. 2. 58] i 

86. A pledge becomes lost (to the debtor) if it is not 
redeemed after the Principal has been doubled.— (Ysjfia. 

2. 58a.) 


Notes 

The result in this case being that the pledgee retains the pledge and the 
debtor retains the money due from him, -(Kane in M ayukha —notes.) 

This rule refers to cases where the pledge is given ‘ to be kept ' without 
any stipulation regarding time-limit ; and where the value of the pledge is 
commensurate with the amount of the Joan ; hence in cases of unequal value, 
there is no forfeiture of the pledge (see Yajaa. 2. 61)- {Pardsharamddhava, 
pp. 179—181.) 
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According to Vivadamtnakara (p. 30) the meaning of this rule is that a 
pledge is forfeited if, at the time of delivering it, the creditor has accepted 
the condition that the pledge would be forfeited if he failed to redeem it after 
the Principal had become doubled. 

The Arthashdstra lays down certain penalties in connection with 
pledges : — 

If the pledgee does not restore the pledge when the debtor comes to ask 
for it, he shall be fined 12 Pams.—iArthasMstra, 3. 12.) 

If the pledgee has denied the pledge itself, - and it is proved by the depo- 
sitor,- the depositary shall be made to pay four times the value of the deposit 
to the depositor, and the fifth part of the value as fine to the king. - If he alter 
the deposit, or transfer it elsewhere, he shall pay the value of the deposit, 
and also a fine of the same amount.— (Arthashdstra ^ 3. 12.) 

A pledge * for use ’ can never be totally escheated ; nor can any interest 
accrue on it ; a deposit not * for use " may become escheated ; and interest 
accrues on it. — (Arthashdstra, 3.12.) 

87 . 2 . 58 ] I 

87. If a pledge has been delivered with a stipulation 
regarding time-limit, it becomes forfeited on the lapse of 
that time.— (Yajna. 2.58b.) 


Notes 

In this case, the pledge is forfeited on the expiry of the stipulated time, 
irrespectively of the fact of the principal having become doubled or not. -This 
refers to both the pledge * to be kept ^ and that * to be used. ’—In all these 
eases a fortnight is allowed as the time of grace, even after the expiry of the 
stipulated time (see above). — (Mitdksard.) 

Both kinds of pledge, if delivered with a stipulated time-limit, are 
forfeited if they are not redeemed hefore the lapse of that ,time4imit,~- 
(Pardsharamddhava, pp. 179-180 and Vivddaratndkara, p. 30.) 

88 . 2 . 58 ] 1 

88. The pledge given for the enjoyment of its usufruct is 
not forfeited.- (Yajna. 2. 58c.) 

Notes 

' Not forfeited '-^even on the lapse of a thousand years. — (FitJSdaratna- 
kara, p, SO.) 

This refers to cases where no time-limit has been stipulated.— (Para- 
shararmddhava, pp. 179-180.) 

The pledges here referred to are those in the shape of lands and such 
other things whose produce ig enjoyed; these may continue to be enjoyed 
by the creditor so long as his dues are not paid up. — (Vlramitrodaya, pip^ Zl4r 
■ 315 ,)'.'' 
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89. 2. 61] 511^'^r i 

89. In a transaction where the character of the debtor 
has been the sole pledge, it is the Principal with accrued 
interest that has to be repaid [and there is no forfeiture of 
thepledge]. — (Yajha. 2.61a.) 


Notes 

By another explanation (suggested in Mitdksard and Pardsharamddhavay 
p. 181) the ‘ pledge ’ meant here is the ‘ spiritual merit acquired by such pious 
deeds as bathing in the Gahga, offering of sacrifices and so forth.’ 

The cases referred to are those in which a nominal paltry pledge has been 
offered by the debtor and accepted by the creditor, who advances a large loan 
on the strength of the well-known character (honesty) of the debtor, — or in 
which, in view of the character of the creditor himself, the debtor has offered a 
pledge whose value is considerably more than what the principal with interest 
could ever reach. —In both these cases, even after the principal has become 
doubled, it is only the principal with interest that is to be paid and the pledge 
is never forfeited. — {MayUkha, p. 175.) 

The implication of this rule is that in such cases, the debtor cannot be 
absolved from the debt except by paying off the amount dne.—iSmrtichandrikd^ 
p. 334.) 

90. 2. 61] ^ ii 

90. In a case where the loan has been advanced on a 
solemn understanding, it is only the doubled Principal that 
should be repaid. — (Yajna. 2. 61.) 

Notes 

‘ On a solemn understanding ,' — to the effect that * even after the Principal 
has become doubled, it is only this doubled Principal that would be payable and 
the pledge would not be forfeited. and Pardsharamddhava, p. 181,) 

By another interpretation given in Mitdksard, the meaning of the text is 
as follows— * In a sale-transaction in which something has been given as an 
^Ea 7 ' 7 iest,' - if the sale goes off through the fault of the party receiving the 
earnest, he has to pay the double of that earnest to the person who had offered 
the earnest ,* and if it goes off through the fault of the person offering the earn- 
est, then the earnest becomes forfeited.’ 

Validity of Pledge-transaction. 

91. 511?^] srhet srg-jr: i 

91. A pledge— moveable as well as immoveable— is valid 
only when there has been actual use (or possession), not other- 
wise. — (Narada ) [Quoted in ATai/® Act, p. 173 ; also Vyasain 
Vi'v^daratnakc^Ta, i). 35,] 
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Notes 

‘ Is valid is to be regarded asa regular ' pledge 'otherwise^' i,e., 

if there hact been no possession, i.e>, so long as the article delivered as pledge 
has not been accepted by the pledgee and actually used by him (in the 
case of pledge ^ to be used,’) or * kept in the store-room ’ (in the case of pledge ‘ to 
be kept 0 ;~the mere offering of the article by the debtor, without the pledgee’s 
acceptance thereof, does not make it a ‘ pledge.’ — ( Mayukhayp, 173.) 

92. 2. 60] %fT^: i 

92. The Pledge becomes valid by acceptance (by being 
made his own, by the pledgee). — (Yajna. 2. 60.) 

Notes 

‘ Acceptance ’ — ‘ actual possession ’ or 'use ’—is necessary in the case of a 
pledge, to give it validity against subsequent dealings with the article pledged ; 
in regard to the rqle that ‘ in case of pledge, gift or sale,’ the prior transaction, 
if valid and complete, prevails over the later. — (Yajna ; Kane.) 

'By acceptance'— ke.f by keeping in one’s custody, in the case of pledge ‘to 
be kept,’— and by using or enjoying, in the case of pledge ‘to be enjoyed.’ — 
{Mitaksara and Vlramitrodayaf p. 311.) 

'By acceptance'— not by mere execution of a deed, or by presence of 
witnesses, or by mere offering. — {Vivddaratndkara^ p. 26 ; Parasharamddhava, 
p. 176 and Vlrmnitrodaya, p. 811.) 

93. ir 31] ^ i 

93. When a man neither uses a pledge, nor takes it 
from the debtor, nor proclaims it (to others), any written docu- 
ment that he may have regarding the pledge is invalid; just 
like a document of which the executor and witness are both 
dead. — (Brhaspati 11.2^1.) [Quoted in Vivadaratnakar a, p. 35; 
SmrtichandTika, ^, 336.] 

Notes 

‘ Invalid'— Le,, not suthcient to establish the fact, even though complete in 
other respects.— ‘ Uses a pledge,' this refers to pledges ‘for use';-' taes ii,' 
this refers to pledges ‘for keeping ' proclaims,'— this refers to both kinds of 
pledge. — {VivddaraUidkara, p. 35.) 

94. ^ stnf vstq; i 

94. A document regarding pledge is valid if there is en- 
tered the name of the field or village duly indicated by its 
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boundaries, as also the name of the village in which the field 
is contained and such other details as the exact location and so 
forth.— (Katyayana.) [Quoted in Smrtichandrika, p. 3S6.] 


Disputes re Pledges. 

95. ^ i 

?r^: srrf^ II 

95. If the same article has been pledged to two persons, 
what happens?— It should be his to whom it was pledged first ; 
the pledger in this case should suffer the punishment of a 
thief.— (Katyayana.) [Quoted in Viramitrodaya, p. 842.] 

96. 11'5] ^^5(5 qgc I 

¥1^ >1^ cr?«i i 

96. If the same plot of land, or any other article, has 
been given as pledge ‘ for keeping,’ and the priority of either 
cannot be determined, then the article should belong to him 
who was the first to possess it. — [If both have possessed it for 
an equal time, it shall be held in common, or shared equally by 
them.]— (Brhaspati 1135.) [Quoted in Viramitrodaya, p. 312.] 


97. ^s] i 


97. When documents regarding a certain pledge are 
executed at the same time in favour of several persons, then 
that pledger has the prior claim on the pledge who may have 
been the first to possess it.— (Vasistha.) [Quoted in Vyava- 
Mramayukha, p. 173.] 


98. firsm] i 

98. If the same article has been pledged to two persons, 
and there is a dispute between them, it should belong to him 
who has had possession of it without having recourse to force.— 
(Visnu in Aparar/ca, p. 660.) 

99. ^ i 

f^^Tsqifsr: ^’hKS?r ^ fSR=aw: II 

99. In a ease where the owner of the article has pledged 
it to two persons on the same day, but neither has taken posses- 
sion of it, — if both apply for possession, the Pledge should be 

F, 2g 
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equally divided between them.— (Vasistha in V]javahara- 
mayukha, p. 173.) 

100 . 6 . 181 - 182 ] 

I "ig; 

100. If one has pledged more than ‘ a bull’s hide ’ of land 
to one creditor, — and without having redeemed it from him, 
pledges it to another, he shall suffer corporal punishment ; if 
the quantity be less, he shall pay a fine of 16 Suvartias. 
(Visnu 5. 181-182.) [Quoted in Apararka, p. 659,] 

Notes 

‘ BuU ’ hide ’ — ‘ That much of land is called a hull’s hide, on the produce 
whereof one man^ean subsist for one year,’— says Visou himself (5.183). 

101. i 

101. In the matter of Pledging, between two disputed 
transactions, if one is supported by documentary evidence 
and another by oral evidence, the former sets aside the 
latter. — (Katyayana.) [Quoted in ParasharaniadhavcC, p. 177; 
Vlramitrodaya, p. 812 ; VivadaratnakaTa, p. 37 ; Smrtichan- 
driJm, p. 338.] 


Notes 


‘ By documentary evidence '—i.e., by a document duly attested by wit- 
nesses. ~~ [Vivadaratna kara, p. 37.) 

102, i 

102. Between two transactions— both of which are sup- 
ported by documentary evidence, —if in one the article pledged 
is definitely specified, while in the other it is not definitely 
specified, - the former supersedes the latter,— so says Katya- 
yana.— (Katyayana.) [Quoted in Vlramitrodaya, pp. 312-313 ; 
Vivadaratndkara, p. 38.] 

103. I 

103. In the first instance the pledger borrows money, 
indicating indefinitely his entire ‘ property ’ as pledge, — 
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subsequently he specifically names and indicates by well- 
defined marks the property definitely pledged,— in such a 
case, if a dispute arises,— what happens is that the definite 
transaction supersedes the indefinite one.— (Katyayana.) [Quoted 
in Viramitrodaya, p. 313.] 


Notes 

‘ The definite transaction.' — This stands for subsequent transaction in 
general. — (see Ysjfla. sec. 104 below). — {Viramitrodaya, p. 318.) 

104. 2.23b] ?rt#r ^ *13? 5 t 

104. In the matter of Pledges, Gifts and Sales, the prior 
transaction supersedes the subsequent ones.— (YaiQa. 2. 23b.) 

Notes 

The general rule [laid down by Yajnavalkya (2. 2Sa is that ' in all disputes 
relating to property, the later transaction supersedes all preceding ones/ The 
present rule makes an exception in the case of pledges, gifts and sales. 

105. n: 5 # i 

11 

105. When a man, having pledged a property to one 
party, subsequently sells it to another, — the former trans- 
action supersedes the latter. — (Vasistha.) [Quoted in Para- 
sharamUdhava, p. 178.] 

106. 1 

HTf ^ =giBmr: 5 irT?j; 11 

106. In a case where the pledgee forcibly appropriates 
more than what has been pledged to him, he is to be fined the 
first amercement, and the pledge is to be restored to the 
pledger. — (Smrti.) [Quoted in Vivadaratnakara, p. 38 and 
SmrtiGhandrika, p. 326]. 


Notes 

The debtor has the pledge restored to him without his having to pay the 
debt. — {Vivadaratnakara, p. S8.) 

Even though the pledgee may have appropriated only a little more than 
what was pledged to him, yet he is to suffer the loss of his entire dues (Prin- 
cipal and Interest), if he has done so forcibly ; if however he has done it, not 
openly and forcibly, but by deceit, then the amount of his dues that he will 
forfeit shall depend upon the extent and value of what he has misappropriated.— 
{Smftichandnhd, p. 826.) 
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107. 


^ — 

J 


^Tsf^ w f^¥r%4«ti^cr: \ 
T%!i;3HT^’ir a#5r^ ii 


107. In a case where the same property has been sold, 
pledged and given away as gift on the same day,— all the 
three transactions are valid : the three parties shall divide 
the property among themselves ; the first two, in the ratio 
of their respective claims, and the donee receiving the full 
third.— 11. 36-37 ; Vasistha in Parasharamadhava, 
p. 178 and SmrtichandriM, p. 340.) 


Notes 

‘ ire ratio, etc. i.e., the two receivers should -receive two parts.— (Smrti- 
chandrika, p. 340.) 

108. I 

108. If the creditor enjoys a pledge on the basis of a 
defective document, the king should destroy that document 
and make the creditor pay a fine. — [Katyayana.) [Quoted in 
SmrtichandriM, p. 329 and Viramitrodaya, p. 310.] 


Notes 

This refers to a case where the creditor has destroyed the pledge and yet, 
on the basis of his document presses the debtor for payment of his principal and 
mtQxest.—iViraynUrodayay p. 310.) 

109. 5 I 

• 109. If the debtor has received from the creditor more 

than the amount covered by the pledge and has promised to 
pay the excess, -he must pay this excess.— (Hanta.) [Quoted 
in SmrtichandriM, p. 322.] 

Redeeming OF THE Pledge 

110. if^Tra] 1 

110.^ When the debtor repays the debt and asks for the 
pledge, it must be restored to him.— {Brhaspah 11. 22.) [Quoted 
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in Vivadaratnakara, p. 27 ; Parasharamadhava, p. 183 ; 
Viramitrodaya, p. 319.] 


Notes 

This refers to those cases of Pledge ' to be used ’ where no time-limit has 
been stipulated. - {Vivadaralnakara, p. 27.) 

^ Deht,^'-ln the case of pledge ‘ to be used/ the Principal only ; and in the 
case of Pledge ‘ to be kept/ the. Principal along with accrued interest. ~ 
sharamddhavay p. 183.) 

Even before the Principal has become doubled, or before the stipulated 
time-limit has elapsed, if the debtor comes up to repay the debt, the creditor 
should restore the pledge, and he should not try to retain it for the purpose of 
earning more interest. — ( ViramUrodaya, p. 319.) 

111. era'; i 

'ig' gsiT 3 i 

5ri%<s^ #15?^ ^ gg ii 

111. When land or other property has been enjoyed by 
the creditor, and a large income has accrued which is suffi- 
cient to cover the Principal and interest, — the debtor shall 
recover the pledge ; — especially if the pledge has been 
delivered with the following stipulation—* This property shall 
be enjoyed by you after the interest has ceased ; but when the 
Principal and interest has been realised, you shall restore the 
pledge to me.’ — {Brhaspati, 11. 23-24.) [Quoted in Parashara- 
madhava, p.184,] 


Notes 

‘Interest has ceased’— i.e., after the Principal has become doubled' 
This rule applies to cases of pledge ‘ to be used. ’ The agreement with 
reference to such pledges may be of two kinds— (1) that the income 
derived from the use of the pledge should be taken in lieu of interest, or 
(2) that a portion of the income may be taken in lieu of interest and the residue 
be applied towards the reduction of the principal. In this latter ease, the creditor 
will have to keep an account of the income.- (Kane in Afayilfc/sa, Notes.) 

‘ Large income. ’ — This term has been variously explained — (a) Larger than 
the principal ( P Ira., p 320 ) ; ( h) Sufficient to coverthe principal with accrued inter- 
est [yivddaratnakara, p. 29),' (c) over and above what is needed for the cultivation 
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of the field, etc., and is equal to principal and miexest.—{Smrtichandrika, p.343); 
(i) equal to the amount of principal and interest, along with the amount needed 
for the cultivation of the fields, etc.- (Parasharamadhava, p, 184.) 

112. WWsi i 

fra# ^ h 

?r>ij^sfq sf «tffn ^ H 

112. When a plot of land or a house has been pledged ‘for 
use,’ and the period fixed for such use has not expired, 
the debtor cannot recover his property, nor the creditor his 
dues.— When the stipulated period has elapsed, both parties 
are at liberty to do so ; but even before tihe expiry of the 
period, they may make an arrangement with mutual consent.— 
(Brhaspati 11. 32-33.) [Quoted in Mitaksara on 2.64, and 
Vivadaratnakara, p. 33.] 


Notes 

According to an explanation given in Mitaksar;! (2. 64), the term * prakar^a * 
(which has been rendered as ‘ stipulated time ' in accordance with the explana- 
tion provided by Vivadaratndkara, p. 33) is to be taken as meaning* excess,’ 
and the rule would in that case mean that * when the profit derived from the 
pledge has exceeded the amount of interest, the creditor is not entitled to re- 
ceive the Principal, and the debtor should receive back the pledge without pay- 
ing it ; if however the interest has not been exceeded, and the pledge is not 
sufficient to yield the amount of interest, then the debtor cannot receive the 
pledge even on paying the principal, but by mutual consent, the creditor may 
restore the pledge even on the payment of the principal only/ 

113. 263.] ii 

113. If the debtor is absent, the creditor may sell the 
pledge in the presence of witnesses.— (Yajfia. 2.63.) 

Notes 

Yajnavalkya’s rule refers to cases where it had been stipulated that ‘ Even 
after tfie doubling of the principal, the pledge shall not be forfeited.’ In the 
absence of such stipulation, the general rule enunciated in Ys juavalkya 2. 58 
af^lfes and the pledge becomes forfeited after the principal has been doubled.— 
{ViveedafatnWcara, p. 318.) 

114. I 
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114. After the Principal has become doubled, if the debtor 
dies or becomes lost, the creditor should sell the pledge in the 
presence of witnesses, and after having kept the sale-money 
with the community for ten days, he shall realise his dues and 
set aside the balance. -(Brhaspati in Parasharamadhava, 

p. 181.) 


Notes 

' Lost not heard of for a long time. — ‘ Dues,’ the double of his prin- 
cipSLl.—* Set aside '—hand over to the king— [Parashat^amddhava, p. ISI), to 
the debtor's relations, failing them, to the kmg.-^iViramitrodaya, pp. 316-3 i 7.) 

11 5. ^ I 

116. That immoveable pledge which has been delivered as 
restorable when the sum borrowed has been made good— the 
creditor must restore when that sum has been repaid.— 
(Visnu 6. 9.) [Quoted in Smrtichandrika, p. 343.] 

Notes 

The general rules have thus been formulated by Visnu : - 

{a) The pledge should be restored to the debtor when the interest has reached 
its maximum amount and has all been realised. - F is >? 6. 7 . ) 

(&) The immoveable pledge is not to be restored till the Principal has been 
paid, unless there is special agreement to the contrary.— ( 9. 8.) 

116. 2. 62] i 

116. When the debtor comes to redeem the pledge, it 
• should be restored to him.— (Paim, 2.62a.) 


Notes 

‘ Contes \to repay the debt and redeem the pledge.— (Jfitafc?oro.) 

117. 2. 62] n 

117. If the pledgee is not there, the creditor may deposit 
the amount due from him with the pledgee s family and re- 
ceive the pledge. —(rsiMCt. 2. 62b.) 

Notes 

‘ /s wo/ — is 
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1 18. 2. 63] m II 

118. Or, the pledge shall be valued at the time and thence- 
forward remain without any further interest accruing. 
(Yajna. 2. 63a.) 


Notes 

When the debtor has deposited with the creditor's family the full amount 
of the debt, the restoration of the pledge or its price might await the return of 
the --{SmtUchandriha, p. 342.) 

This applies to cases where the creditor is absent and there are no near 
relatives of his to whom the debt could be paid ; or where the creditor being absent, 
the debtor wants to pay off the debt by selling the pledge. 

At a time when the creditor is absent, and there is no one in his house who 
could receive payment, —if the debtor is desirous of repaying the debt by 
selling the pledge, then he shall have the pledge valued and let it remain with 
the creditor; but thenceforward the loan will cease to bear interest.— 
{Parasharaniddhava^'p* 184.) 

If the pledger happen to be away when the debtor comes to ask for 
it, the latter shall pay what is due from him to the elderly persons in the 
village and receive the pledge (from the pledgee's agent) or the pledge 
may remain with the pledgee, but interest shall cease to accrue from that 
date ; and a valuation of the pledge shall be made, with a view to guard against 
loss or damage.— 3.12.) 

1 19. 2.64] ^ l 

119. In a case where a pledge is given on the under- 
standing that it is to be enjoyed after the principal has 
become doubled,— the pledge is to be restored as soon as 
the profit derived from the pledge has made up the amount 
of the doubled principal.~( Taim. 2. 64.) 


Notes 

According to the Mitaksara, this verse is applicable only where the income 
from the pledge IS to be taken in lieu of interest and also in reduction of 
^ pledge has been called ' Ksayadhi.’_(Kane, MayTMa, 

120. ] ^rrmfTT ^ i 
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120. If tho debtor or his heirs eaniiot be traced (and 
the principal has become doubled), the creditor shall put 
up the pledge before the King ; thereupon the pledge shall 
be publicly sold ; out of the sale-proceeds, the creditor shall 
take his principal with interest and surrender the balance 
to the King. — {Katyayana.) [Quoted in Apararka, p. 658; Vira- 
mitrodaya, p. 311.] . . 


Notes 

The balance ia to be surrendered to the King only when no near 
relatives of the debtor can be found ; if they can be found, the balance 
should be handed over to them.— i AparUrlm, p 658 ; Vtramitrodaya^ p. 311.) 

‘ Or his heirs ’ — This is added by Yivadaratn^kara (p. 36) and Smrfi- 
chandriM (p. 234). 

121. 55rra] 3 i 

121. A pledge given ‘ for use ’ is to be recovered by 
the debtor on the payment of the principal, at the stipulated 
time. — (Vyasa in ParasJiaramadhava, p. 183 ; Brhaspati in 
Mitaksara 2. 64.) 


Notes 

‘ At the stipulated time,’ i,e., as soon as the principal has become 
doubled. 

122. I 

122. [In the event of there being a possibility of the 
pledge being lost], the debtor may recover the pledge by 
paying up the debt even before the stipulated time. — (Vyasa 
in Parasharamadhava, p. 183.) 

Surety 

123. 2. 53] 3^^ ^ 1 

123. Suretyship is (a) for appearance, (b) for trust and 
(c) for payment.— (Vsiwa., 2. 53a ; Visnu 6. 41 and Narada 
1. 118.) 

F. 23 ■ ' 
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124 . I 

^sstipTT: sRt»J.: I 

124. The Surety is of four kinds :—(a) for appearance, (6) 
for trust, (c) for payment, and (d) for delivering the assets of 
the debtor.— (5r/iaspati 11. 39.) [Quoted in Apararka, p. 655.] 

125 . filter ] i 

sf^ih *nir> ft sifHl " 

125. There are five kinds of surety : -(a) for fear- 
lessness, (6) for trust, (c) for payment, (d) for appearance 
and (e) for delivering the assets.— (Harlta in Smrtichan- 
drika, p. 346.) 

126. sqrH ] ^ fts^ qr i 

frqr ii 

126. In the absence of documents and ordeals, there 
should be five kinds of surety (a) for payment, (6) for trust, 
(c) for appearance, (d) for the presentation of the deliver- 
ed pledge, and (e) for delivering the assets of the debtor, — 
(Vyasa in Smrtichandrika, p. 347.) 

127 . =5 i 

q«imVr i 

127. In cases of dispute, a surety should be taken— 
(a) for payment,, (b) for appearance, (c) for carrying out 
proceedings, (d) for trust, and (e) for swearing.— (Katya- 
yana in Smrtichandrika, p. 347.) 

(See 136 below where the readingfor ‘karayet’ dapayet.’) 

Notes 

Yajnavalkya mentions only three, because there is not much difference 
between ‘ payment ’ and ‘ delivery of 3 assets,^ which are mentioned 
separately by Brhaspati ; the difference between the two is that ' pay- 
ment ’ stands for paying out of one^s own property, while * delivering 
of assets ' stands for the bringing up of the debtor's property and handing it 
over to the creditor.— (FFrami^rodo.va, p. 322.) 

Fearlessness (Harita)— preventing complications and difficulties from 
arising. . 

\ In the absence of docMmcw^s, efc.'— (Vyasa.)— In all disputes there 

are two kinds of evidence— visible or natural (documents) and invisible or 
supernatural (ordeals) ; where the lapse of time makes both these impos- 
sible, surety has to be taken,— (;Smr#icfeaw^ri&a,p. 347.) 
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Carrying out proceedings ’ (Katyayana'— a surety taken from the 
litigants for the due carrying out of the decretal order. 

The Surety in the case of pledge ‘for helping' is called Adhipala; 
that in the case of pledge ‘for use' is called ^ Bkunjapaka ^ and that in 
the case of exceptionally valuable pledge is called ‘ Pratyarpaha ' ; all 
these are included under one or other of those enumerated above. 
chandrikd, p. 347.) 

128. i 

128. (a) The surety for appearance undertakes to 
‘produce the debtor when required’ ; (6) the surety for 
trust guarantees that ‘ the debtor is a respectable person ’ ; 
(c) the surety for payment undertakes to ‘pay the debt,’ 
and (d) the surety for delivering the assets undertakes to 
‘ deliver the assets of the debtor.’ (Brhaspati 11. 40.) [Quoted 
in Apararka, p. 655 ; Mitaksara 2. 53.) 

Notes 

‘For appearance ‘ 1 shall produce him whenever he is required’; — 
‘for trust ’ — ‘you please advance the loan to him on my trust, he will 
not cheat you, he belongs to a respectable family ’ /or payment’— 
‘ If he does not pay, I shall pay.’— (Mitaksara.) 

Who cannot be Surety ? 

129. 1 tr sr =5 I ?rgr: ?giwHT5fvi^??r«rT i 

sr ii 

f^qsql ?r ^ ^ I 

^ =gf 5rErl%cir ^ri: ii 

srmTii) ^ 15 ' if 11 

HT^irraT ?gf5Rtnwi% 11 

129. Master, enemy, one appointed by the master, one 
who is in prison, one undergoing punishment, one accused of 
crime (or one on the point of death), one holding joint 
property with either party, a friend, life-long students 
(or pupils). King’s servant, Renunciates, one unable to pay the 
dues to the creditor or the fines to the King, one whose father 
is alive, one who is too free in his actions, one who is not 
known,- these persons should not be accepted as surety.— 
(Katyayana.) [Quoted in Vivadaratnakara, p. 39, and 
Viramitrodaya, p. 330.] 



CHAPTER V 


180 

130. 2. 51] smJJirw %: % f| i 

qirewsqjpr !3T^qHi%H=^ ^ I n 

130. ‘ .ALmong brothers, between husband and wife, be- 
tween father and son, -there can be no suretyship, borrow- 
ing or lending or witnessing, so long as they have not been 
separated.— (Yajna. 2. 54.) 

Notes 

N'lrada adds ‘ giving and accepting gifts ' also. 

Special Rules 

131. fftqf% 11. 11] 3 i 

3 II 

131. If the debtors fail in their engagements, the first 
two kinds of surety (for appearance and for trust) must pay 
the sum lent at the appointed time, the other two kinds of 
sureties for ‘ payment ’ and for ‘ delivering the debtor’s 
assets,’ must pay when the debtors break their promise. — 
(Brhaspati 11. 41.) [Quoted in Vivadaratnakara, p. 40. [ 

132. qjT#- i 

132. The surety for appearance should produce the debtor 
at the time and the place at which he may be wanted by the 
creditor. — If he produces him, he shall be absolved from 
his responsibility.— (Katyayana in Smrtichandrika, p. 348.) 

133. JI5 8.158] qi mt HTqq: i 

133. When a man has stood surety for the appearance of 
another,— if he fails to produce him when required, he shall 
make good the debt out of his own property. — (Manu 8. 158.) 

Notes 

‘ PeftfV- with interest -(.Smrfio/santirtfc-j, p. 348. ) 

‘.Z)e6f’— stands for o6./ecfs ire disputed general. The meaning therefore 
is that in suits relating to any property, the surety should have to make good 
that property ;in the case of defamation, assault, adultery and other offences, 
if the Surety has given the undertaking— ‘If I do not produce the accused . 
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I shall pay such and such a sum^— then he shall have to pay that sum ; but 
in the event of there being no such undertaking, he should be made to pay 
only the fine that the King imposes upon the accused. -(Medhatithi.) 

1S4. ^ II 

firgi=i=iftT^|^5r ii 

134. If the surety ‘ for appearance ’ fails to produce 
the debtor at the time and the place required, he should pay 
the dues, except when the failure has been due to an act of God 
or King.— (Katyaj' ana in Vivadaratnakara, p. 41 and in Smrti- 
chandrika, p. 349.) 

135. ’TR? 1.119] irm gisq i 

135. (a) If the debtor fails to pay the debt, the surety 

‘for payment’ should pay it ; (6) if the debtor prove untrue to 
the trust reposed in him, the surety ‘for trust ’ shall pay the 
debt ; (c) if the surety ‘ for appearance ’ fails to produce the 
debtor, he shall pay the debt. - (Narada 1. 119.) [Quoted in 
Viramitrodaya, p. 324 ; Vivadaratnakara, p. 41.] 


Notes 

(c) The term 'anupasthapayan^ has been taken by Vtramitrodaija (p. 324) 
to include— (1) the case where the surety ‘ for appearance ' fails to produce the 
debtor and also (2) that where he fails to deliver the assets of the debtor. 

136. i 

^rqqf q' qsirqlif ii 

136. When there is a failure of the engagement, the 
surety— for payment or appearance or trust or ordeal— should 
be made to pay the debt.— (Katyayana in Vivadaratnakara, 
p. 41.) 

137. i 

137, . If on the lapse of the stipulated time, the surety 
fail to produce the debtor, he should be made to pay the debt ; 
so .also if the debtor dies.— (Katyayana inVivadaratnakara, 
p. 42 ; Smrtichandrika, v. _ 
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Notes 

The above rendering is in accordance with the SmrtichandriJca. - According 
to the VivUdaratnakara the rule applies to the time when the state of things 
due to the act of ‘ God or King’ has ceased ; according to Viramitrodaya, 
p. 323 , to the lapse of the time given to the surety for searching out the debtor. 

138. 11.42] ??rTg[ i 

138. The creditor shall allow the surety time to search 
for the absconding debtor,— a fortnight, a month or a month 
and a half, according to the distance of the place. — (Brhaspati 
11. 42 ; in Smrtichandrika, p. 848.) 

139. iERqm ] ^ i 

?r3 ii 

139. For searching out the absconding debtor, three 
fortnights is the maximum time that should be allowed. If the 
surety produces him by that time, he should be absolved 
from his responsibility. — (Katyayana in Vyavaharamayukha, 
p.l76 ; Smrtichandrika, p. 348.) 

140. 11.43] I 

SI | 

140. Sureties should not be excessively harassed ; they 
should be made to pay the debt by easy instalments ; they 
should not be attacked when the debtor is present.— {Brhas- 
pati, 11. 43.) [Quoted in Vivadarainakara, p. 45.] 

141. i 

^ ^<Tqn3i: It 

141. If a surety has said to the creditor—' This man is 
unable to deliver the required pledge just at this time, I under- 
take to deliver it to you if he fails to doit,’— then, in the 
event of the debtor failing to deliver the pledge, the surety 
shall deliver it. — (Pitamaha in Smrtichandrika, ZiQ and 
Viramitrodaya, p. 324.) 

Notes 

This rule applies to all kinds of surety, ‘ for fearlessness,’ ‘ for trust,’ and so 
forth ; in whatever way there be a failure of the engagement, the surety shall 
make it good.— (Viramitrodag/o, p. 324.) 
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142. f rdrT ] %asrrai# srm> srf^snr i 

m q[S5?j; 11 

142, If the pledge offered as security has not been deli- 
vered by the debtor, then, it shall be delivered by the surety ; or 
else he shall pay the debt.— (Harita in Viramitrodaya, p. 324.) 

143. fi^?r ] 5nrH5E> i 

gw H flf % II 

143. If the debtor is -without adequate property (to repay 
the debt), while the surety is rich, then the latter will be 
liable to pay the principal ; but he shall not be liable to 
pay the interest.— (Harita in p. 350; in Vv a- 

mitrodaya, pp. 310 and 326, and in Mitahsara on 2. 54 and 
Parasharamadhava, p. 186.) 


Notes 

This text has been variously explained : (1) The above is in accordance 
with theMitak^ara, according- to which the meaning is that when the debtor is 
poor and the surety is rich,— if the latter dies, his sons shall pay the debt but not 
the interest; — (3) according to Smriichandriha p. 350, it means — ' ‘when the 
creditor has destroyed a valuable pledge, if he is unable to satisfy the debtor by 
paying him its price, then the surety is to satisfy the debtor fay paying the price 
to him.’ 

144. fggtir' mf? g: i 

Traniftr 5 Rr 11 

144. If the creditor should forcibly exact double or treble 
the amount of his principal by realising the interest the 
sum thus realised shall be surrendered to the King and the man 
who had realised it shall be liable to punishment. — (Harita in 
Viramitrodaya, p. 310.) 

145. 5ET5!ngg ] f^5i»T^ 1 

mfirg' silg^^fwiiggg II 

145. If the surety ‘ for swearing ’ fails to have the ordeal 
carried out at the stipulated time and place, he should be 
made to pay the amount in dispute,— iKatyayana in Virada- 
rginakara, p. 42.) 
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146. 2. 55] Sffw: «r5H3; i 

SIH? ?T«IT55f^ I) 

146. If there are many sureties jointly bound, they 
should pay the debt due from the debtor in proportion to their 
shares ; but when they are all equally bound severally, then 
any one of them may have to pay the whole, at the pleasure 
of the creditor. —(Yajna. 2. 55 ; also Visnu 6. 42 ; and Narada 
1 . 120 .) 

Notes 

* Soimd equally '—^hen each of them has agreed ‘to pay the whole 
debt/ any one maybe called upon to pay up the whole amount ; when they 
have guaranteed to pay, each according to a stipulated share, then the amount 
paid by them shall be proportionate to the shares previously agreed upon.™ 
(MayTikha, p. 177.) 

This same rule applies to the case of sureties for ‘ appearance ' and for 
‘ trust/ 

If the creditor does not express any wish as to who should pay, then all 
the sureties shall pay in equal shBxes.---{8mrHchandrikd, p. 355.) 

147. 1 I 

?T?rT ^ II 

147. If a man, having stood surety for some one, proves 
false to his trust, he should be made to pay the debt to the 
creditor and a fine equal to it to the King. — (Pitamaha in 
Smrtichandrika, p. 356.) 

148. i 

148. If the surety, along with the debtor, disputes the 
claim of the creditor,— and he is found to be dishonest,— he 
should be fined twice the amount under dispute. — (Pitamaha 
in Smrtichandrika, p. 256.) 

Liability op the Son and Heir op the Surety 

149. 2. 53] mfaws?! l) 

149. (See sec. 123) In cases of failure of the engagement, 
the surety ‘ for appearance ’ and ‘for trust,’ themselves should 
be made to pay the debt ; in that of the surety ‘ for payment/ 
his sons also are liable.— (Yajna, 2.53,) 
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Notes 

In the case of the former two kinds of surety, the sons would not be 
liable. In the case of the last kind of surety also, the sons alone could be 
liable, not the gis:3XidBons,—{V'iramitrodaya, p. 322 and Mitahsara,) 

150 . 2 . 54 ] m \ 

Wf 8. 160 H $ ferar: ii 

150. If the surety ‘ for appearance,’ or the surety ‘ for 
trust ’ is dead, his sons should not be called upon to pay the 
debt. But if the surety were for ‘ payment, ’ his sons should 
be liable to pay.— (Yajfia. 2. 54 ; also Visnu 6. 41 ; Manu 
8. 160.) 


Notes 

The reiteration of the son’s liability in the case of the surety ‘ for 
payment ' is meant to preclude the liability of the grandsons~the so 7 is alone 
being Iw^Ae.—iApararka,) Gautama (12. 41) says— ‘ The son shall not be made 
to pay the surety-money/ 

151. 11. 4] ^ ftsiT ?fsiT I 

151. In cases of failure of the engagement, if the surety 
‘ for payment ’ or the surety ‘ for delivering the debtor’s assets ’ 
happen to be absent, his son should be made to pay.— (Brhas- 
pati 11. 4.) 


Notes 

See 131 above, of which this text is the last clause. 

* Absence ’—by death or by reason of going abroad '.—‘failure of engage- 
ment ’—on the debtor refusing to pay up through wickedness.— (/S'mrfic/ 2 «ndri/ba, 
p. 352.) 

152. 3 i 

rr«iT ii 

152. In the event of the failure of the trust, if no docu- 
ment is adduced, nor an ordeal gone through, the sureties 
‘ for trust’ should be made to pay the debt ; but not the sons of 
the sureties. But in the case of the sureties for ‘ payment ’ or 
‘ for proceedings,’ their sons should pay.— (Vyasa in Smrti- 
chandrika, v>. 352.) 
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153. m 8- 160 3 •> 

153, On the death of the surety ‘ for payment/ his heirs 
should be made to pay.— (Manu 8. 160.) 

Notes 

It is only if the father had stood surety ‘ for payment ’ that the son 
shall pay, not if he had stood any other kind of surety.— (Medhmthi.) 

154. JTf 8. 162] 

154. In the event of the death of the surety other than 
that ‘ for payment ’ -if the surety were one to whom property 
had been made over, and who thus had enough property, then 
the debt shall be paid by (the son of) the man to whom the 
property had been made over, out of that same property, such 
is the settled rule. — (Manu 8, 162.) 

Notes 

The payment is meant to be made by the son of the surety. — 

^ Made over ’—by the debtor, with the instruction ^ In the event of my 
being unable to pay the debt, please pay it out of ^{MedhatUhi.) 

155. sptsrm ] ^ i 

tra ^rai: wirreqr* ggr: ii 

155. If a man had stood surety ‘ for appearance ’ after 
having taken some property by way of pledge from the debtor, 
then (in the absence of the father) the son should be made 
to pay the debt.— (Katyayana in Vivadaratnakara, p. 43.) 

Notes 

This refers to the surety ‘ for appearance.’ -{Apararka, 2. 58 ; Fi«a- 
rfarainaWo, p. 43.)- It refers, not only to the surety ‘for appearance,’ but 
also to the surety ‘ for trust.’ - iSmrtickandrika, p. 533.) 

156. s^mr ] ^T?r: srifevnsjim^ i 

156. ^ The grandson should pay his grandfather’s debt, 
without interest ; the son also shall pay, without interest^ the 
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surety-money due from his father but the sons of these 
(grandson and son) should not be made to pay the debt and 
the surety-money respectively.— (Vyasa in Vivadaratnakara, 
p. 44; Smrtichandrika, p. 354 ; Apararka, p. 656.) 

Notes 

The grandson is to pay all his grandfather's debts, with the exception 
of any surety-money that might be due from him, — (V Jr a7nifroday a, p- 325.) 

This rule applies to cases where the surety has stood surety without 
receiving any monetary consideration, as distinguished from cases failing under 
155 above.— (Kane.) 

157. II 5 rigc i 

iJirnr hit i 

157. The grandson is never to be made liable for any 
surety-money that may be due from his grandfather ; but the 
son shall pay, without interest, the surety-money due from 
his father. — (Brhaspati in Smrtichandrika, p. 355 ; attributed to 
Katyayana in Vivadaratnakara, p. 44.) 

158. i 

158. When several persons have stood surety jointly, that 
one should be made to pay who happens to be present ; in the 
event of his having gone abroad or died, his son should be 
made to pay what would fall to his father’s share.— (Katyayana 
in Mayukha,v. 11?!.) 

The surety to recover what he may have 

PAID AS SURETY-MONEY 

159. 5 i 

159. If a surety has been made to pay anything on behalf 
of the debtor, he shall recover it from the person for 
whom he had stood surety —the said payment being proved 
by witnesses.— (Katyayana in Smrtichandrika, p. 356 ; and in 
Vivadaratnakara, p. 46.) 

Notes 

The sum is to be recovered without interest, if it is done within a month 
and a half ; after that, double the amount is to be recovered (see next 
section).^ — (Vivadaratndkac'a, p. 46.) 
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IfjO. ICOT^] g g?tra: sf%*iTi%cr: i 

^j?jrPT!i] 't^h: htsI fgg^ir 1 1 

160. When the surety, being harassed, has paid a proved 
debt vouched for by him,— the debtor shall pay him twice as 
much, after the lapse of a month and a half.-— (Brhaspati 
11. 44 ; also Katyayana in Vivadaratnakara, p, 45 and Smrti- 
chwndrikd, p. 357.) 

161. 2. 56. ] ^ i 

%5ii cT^ II 

161. If the surety has been made to pay the debt openly 
to the creditor, the double of that amount shall be paid to 
him by the debtor. — (Yajna. 2. 56 ; Visnu, 6. 43 ; also Narada, 
1 . 121 .) 


Notes 

This applies to cases where the surety has been harassed by the creditor. — 
{Smrtichandrikaf p. 857.) 

The double amount is payable after the lapse of a month and a half (see 
Brhaspati above) {Viramitrodaya, p. 328.) 

This refers to payments made, not only by the surety, but also by his son. - 
‘ Openly '—publicly, in the presence of all the people made to pay i.e., not 
when he has paid it voluntarily, with a view to making a profit (see below). 
There is no limit of time here ; whenever the debtor pays it - even if he pays it 
immediately— he has to pay double the amount. This rule refers to dealings in 
gold ; in the case of dealings with other Kinds of property, the surety shall recover 
(as laid down in Yajua. 2. 57) the amount that has been prescribed as the maximum 
interest payable, viz., the progeny in the case of the cattle, threefold in the 
case of grains, fourfold in the case of clothes and eightfold in the case of juices. 
—(Ydjna. 2. 39. ; Mitaks^ard.) 

162 . i 

%g’!f ft ?Tg II 

162. If the surety has paid the debt without having asked 
the debtor, then the debtor is not to pay him double the 

amount.— (Utathya in Smriic/iandri&g, p. 358 .) 

Notes 

This applies to cases where it is possible for the surety to ask the debtor.- 

(Smftichandrika, p. 358.) 
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cf^5?r^Tf^T: gsr; ii 

163. Should foolish sureties in good faith pay the debt 
without being asked to do so, — how could they {i.e., they 
could not) recover that sum from any one ?— (Brhaspati, 11. 45.) 
[Quoted in Vivadaratnakara, p. 46.] 

REPAYMENT OF DEBT 

Gradual Payment op debt 

167. 8. 47. 17. ] «T«)Tsp5rf srsiisfr'^ qsji 

167. ‘ As we collect the utmost debt, even by eighths and 
sixteenths. ’—(Rg Veda 8. 47. 17.) 

Notes 

This indicates the possibility of paying debts by instalments 
[See also below— Sections 189 et. seq. || 

Method op Payment 

168 . 

168. A loan shall be restored on demand, if no time had 
been fixed for its restoration or on the expiry of the time, 
if a time had been fixed;— or when interest has ceased on 
becoming equal to the Principal.— (Brhaspati 11. 47.) 

Notes 

The reading accepted above is ‘ aprahalam,' which is the reading adopted 
by Vivadar'atnakara (p. 47). — Smrfichandrika, (p. 377) however reads * alpa- 
kdlam/ which would mean * a debt contracted for a short time/ The latter says 
that the times for payment herein specified are only meant to be those when 
payment must be made ; it is not meant to preclude earlier payment. 

If the debtor agrees to pay what has been claimed,— this is the best 
method of repaying a debt.— In the event of his not agreeing, the dispute can 
be settled by means of witnesses, who shall be trustworthy, honest, accepted 
by both parties, and at least three in number ; they may be two, if both parties 
agree to it ; but never one only.— {Arthashastr a, 3. 11.) 

169. 2. 94. ] il 

169. Having repaid the debt, the debtor should tear off 
the bond ; or for the purpose of acquittance, another docu- 
ment should be caused to be executed.— (Yajna. 2. 94a.) 
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Notes 

^ Another document 2^ receipt, as evidencing the full discharge 

of the debt—should be taken from the creditor. This second alternative is to 
beadoptedif the original bond is not traceable and hence cannot be torn off.— 
{Smriichandr'ihdy p. 377.) 

170. I 

170. When the debt covered by a bond has been dis- 
charged, the bond should be torn off.— (Vi§nu in Vivadarat- 
nakara, p. 8.) 

171. 2. 94. ] ^ HHiBjsirq: i 

171. The debt contracted before witnesses should be 
discharged before witnesses. — {Yajna. 2. 94b; also Visnu in 
Vivadaratnakara, p, 877.) 


Notes 

If the witnesses in whose presence the debt had been contracted are not 
available, the repayment should be made in the presence of other witnesses.— 
iSmrtichandrikd, p. 877.) 

172 . srn? ] ^57 ^5# 1 

172. On the full discharge of the debt, the creditor shall 
restore the bond ; or, if the bond is not traceable, he shall 
give an acquittance receipt. — (Narada.) 


Notes 

‘ Acg_uUtance receipt,’ — This is the meaning of * pratishrava’ as given by 
Asahaya and Mayukha (p. 183) ; according to Smrtichandrikd (p. 377) it 
means ' a public acknowledgment, before gentlemen, of the discharge.' 

173. 11. 66.] m =§Tf^^T>sfq I 

gtcT ttg; a 

173. Should a man, after recovering his debt, fail to 
receipt it on the bond, or to give a deed of acquittance, the 
amount paid shall yield interest to the debtor.— (Brhaspati, 
11. 66 ; also Narada in SmrtichandrikU, v. 382.) 
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174. 2. 44. ] ^?rTrR h i 

cfi «T5i?r: I??? n 

174. If the creditor does not accept the money advanced 
by him when it is tendered for payment, — and the amount 
is deposited with a third party, — the loan shall yield no 
interest after that. — (Yajfia. 2. 44.) 

1 75. 2. 93. ] i 

«rsfi tiqnti ?5rf 5cr'tf^f%%cH3: ii 

175. If the debtor makes payments by instalments, he 
should enter on the back of the bond the amount paid each 
time ; or the creditor may grant him a receipt signed in his 
own hand for each payment. — (Yajna. 2. 93.) 

Notes 

When the entire amount has been paid off in this manner, the bond 
should be torn off (see Sec. 2 sJoove).---{Smrtiohandrika, p. 379.) 

176. f^>s^ ] ii 

176. If the amount paid is only a part of the debt, — and 
the bond is not near at hand, — then the creditor shall grant a 
receipt written in his own hand.— (.Visnu 6. 26.) [Quoted in 
VivUdaratnakara, p. 80.] 


Notes 

‘ The bond is not near at hand’ ; — according to Vivddaratnakara (p. 80), 
tliis is added with reference to the payment of the entire debt ; as only in that 
case would the bond be required to be produced for being destroyed. 

177- SIR? ] 'gsft i 

177. On receiving what the debtor is able to pay, the 
creditor shall grant him a receipt. — (Narada in Vivadaratna- 
kara, p. 80.) 

Notes 

It is only in cases where payment by easy instalments has been definitely 
sanctioned,— in the case of the impoverished debtor— that interest shall 
cease on the amount of the instalment paid ; in other cases interest shall continue 
to accrue on the entire principal until the whole debt is paid off. — [Smrtichan^- 
p. 380.) 
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178. ^ II 

178. If, even on being requested, the creditor fail to grant 
the receipt for the part payment, he shall forfeit the balance 
of his dues.— (Narada in Smrtichandrika, p. 381.) 

Notes 

According to the Smrtichandrika (p. 381), this forfeiture occurs only 
when the balance is a small one. 

179. 8. 154. ] ^ i 

H 1 ^R’lf II 

179. If a debtor, unable to repay the debt, wishes to renew 
the contract, he shall change the bond after paying the accrued 
interest.— (Manu 8. 154.) 


Notes 

Being unable to pay the Principal with the interest accrued, he shall pay the 
interest and execute another bond for the Fnnci^Bl,-—{Medhatiihi.) 

It is not necessary to pay off the entire amount of the interest ; some part 
of it he must pay, and the balance of the interest along with the Principal should 
be entered in the new bond (see next sec .) — {Vivadaratndkaraf p. 72.) 

180. ng 8. 155. ] i 

180. Being unable to pay the interest, he should renew 
the bond, and pay as much of the interest as may be possible.— 
(Manu 8. 155.) 

Notes 

In the new bond, when the Principal along with the accrued interest has 
been entered as the Principal, the rate of interest stipulated should be 
very much lower than the former rste.—iMedhatithi.) 

181. 11. 60. ] 1 

II 

181. When the time fixed for payment has elapsed, and 
interest has ceased to accrue, on becoming equal to the Princi- 
pal, the creditor may recover the loan; or the debtor may 
■execute a fresh bond, on the basis of compoundinterest.— 
(Brhaspati 3 1. 60.) [Quoted in Vivadaratndkara, p. 72.] 
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‘ On the basis of compound interest’ — i.e., the amount entered in the new 
bond shall be the original Principal along with the amount of interest that has 
remained unpaid. 

182. 11. 29. 30. ] i 

554 ?raTf%^ 5 q; 11 

f ^if 5i5T^5r% 1 

JF'f 7 ??r> ^j^trTNr^ 11 

v» 

182. When the amount of the debt has been doubled by 
the interest accruing on it, and the debtor is either absent or 
dead, the creditor may take his chattel and sell it before wit- 
nesses ; or he shall have its value estimated in an assembly ; he 
may keep the chattel for ten days ; after which, having realised 
his own dues, he shall leave the balance.— (Brhaspati 11. 29-30.) 
[Quoted in Vivadaratnakara, p. 73.] (See above.) 

183. 1 

sriwf fitwg gr ct«IT I 

W q'siraB'B: n 

183. If the debtor has no money to discharge the debt, he 
may liquidate it by tendering any one of these things in the 
following order ; — grains, gold, iron, cow, buffalo, clothes, 
land, slaves, conveyances.— Or he may sell one of the follow- 
ing things and pay the cash-proceeds to the creditor— arable 
land, or garden, or horses.— (Bharadvaja in Parasharama- 
dhava, p. 193.) 

Realising dues from the Recalcitrant Debtor 

184. ag 8. 47.] =&T%tr: 1 

184. On being prayed by the creditor for the recovery of 
money from the debtor, the King shall make the debtor pay 
to the creditor the amount proved to be due-— (Manp 8, 47.) 

F.36 
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185, 8. 49. ] ^ ^ i 

Ji5^ sf^ ^ II 

185. The creditor shall have the dues paid by means of— 
(a) good faith, (&) tactful transaction, (c) trick, (d) moral pressure 
and (e) force.— (Manu 8. 49.) 

Notes 

(a) ‘ Good realising by easy instalments ; — {by tactful transaction ’ 

is to be used when the debtor has no property, Le„ the creditor may make a 
further advance to him in order to enable the man to carry on some business and 
thereby acquire some money wherewith to pay off the debt ; this is what is 
meant by ^^yamhdra* here; it cannot mean ^Judicial Proceedings as this 
has to be had recourse to only after all the other means have failed ; - (c) ^ trichf—’ 
borrowing an ornament or some such article from him under some pretext and 
then retaining it until the debt is paid; — [d) ^ moral pressure ^ — fasting and 
constantly sitting at the man’s door ; ~(e) ^ force ’—stands here for applying to the 
King who shall summon the debtor and compel him to pay up.— The creditor 
should not have recourse to either 'trick ’ or ' moral pressure ’ without notifying 
the same to the King (see 26 below)-— (Medhatithi.) 

' Vyavahara * is meant for the debtor who denies the liability ; the other 
means are for those who admit the deht—{Smrtichandrikd - ) 

186. JTf 8. 61. ] | 

186. The man who denies the debt should be made to pay 
the creditor’s dues as proved by evidence, — as also a small fine 
according to his means.— (Manu 8. 51.) 

187. HI 8. 62. ] I 

187. On denial by the debtor, when asked to pay the 
.debt,— the complainant shall adduce evidence in support of 
his claim.— (Manu 8. 52.) 

188. Hf 8. 50. ] i 

wg 8. 176. ] H: HtwH 1 

188. If the creditor himself tries by the said means to 
recover his dues from the debtor, he shall not be blamed by 
the King. -(Manu 8. 50.)— In fact, if a person complains to the 
King against the creditor trying to recover his dues b y hiip- 
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self, — he should be made by the King to pay the total amount 
due by him and also a fourth part of the same as fine.— (Mann 
8. 176.) 


Notes 

Visnu (6. 19) prescribes a fine equal to the debt,— to be imposed on the com- 
plaining debtor. 

This is not permissible in doubtful cases [see below (201 and 202).] 

Yajiiavalkya (2. 40)j simply prescribes a fine"' : ‘ If the creditor tries to 

realise a proved (or admitted) debt, he shall not be blamed by the King ; if the 
debtor, being pressed, approach the King, he should be fined and made to pay 
the debt/— The fine also, on realization, is to be paid to the creditor.— 
{Mitak^ara and Apararha.) 

189, ] ?isr i 

189. If, on account of bad times, the debtor is unable to 
pay up, he should be made to -pay gradually, as he goes on 
obtaining the necessary funds. — (Narada in Smrtichandrika, 
p. 389.) 


Notes 

Smrtichandrika (p. 389) restricts this concession to Brahmanas only, which 
is in accordance with the following rule. 

190. 2. 43. ] ^ i 

’r^t^q:i_ii 

190. If the debtor of a lower (or equal) caste happen to 
be too poor to pay, he should be made to make good by labour 
the amount due from him ; but the Brahmana should be made 
to pay by easy instalments.— (Yajna. 2. 43.) 


Notes 

' Brahmana'— debtor belonging to a higher caste than the creditor. 
‘ Lower caste ’-This includes the equal caste sisa.-iApararha). ‘ Labour 
work in keeping with his caste, and which can be done by him without detri- 
ment to his family.— 
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191. ?T5 8. 177. ] i 

191. Even by labour shall the debtor make good what is 
due to the creditor, -if he is of the same or of a lower caste ; 
the superior person shall pay it gradually.— (Manu 8. 177.) 


Notes 

If the' debtor has no property, he should pay with labour ; and he shall get 
credit for the amount of wages that would be payable for the work done by him. - 
* Superior person ie., one belonging to a higher Q,'S^ste, — iMedJiaUtM.) 

192. ^i?rm ] i 

192. If the debtor is unable to pay, the creditor shall 
catch him and take work out . of him ; if the man is unable 
to work, he should be confined in prison ; except when he is a 
Brahmana.— (Katyayana in Smrtiehandrika, p. 390.) 

193. ^54 sjf i 

5JIlR!r?5 Sfrt: sfrt: II 

103. If the debtor is too poor to pay, the creditor shall 
bring him to his house and make him work ; but the Brahmana 
should be made to pay up by easy instalments.— (Brhaspati in 
AparWrka, TQ. 646.) 

194. ] irig<T5r mJifl i 

5iTf9T ggr II 

f?^r 5R>q^R;Rj; I 

RSTfqf ^q^sif ^cf II 

194. When the debtor has acknowledged a debt, it may 
be recovered from him by friendly - expostulation and other 
expedients, (a) by moral suasion, (6) by artifice, (c) by force or 
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(d) by confinement in the house.— (a) When the debtor is made 
to pay by the advice of friends and kinsmen, by friendly re- 
monstrances, by persistent following, by importunate entreaties, 
(or according to some, ‘fasting upon the door’), — it is moral 
suasion. — (6) When the creditor, with crafty design, borrows 
some article from the debtor for his own use, or withholds 
an article bailed for delivery, and thus enforces payment of 
the debt,— it is artifice. — (c) When the debtor is brought by the 
creditor to his own house and there, by beating him and by 
adopting such other means, compels him to pay,— it is force.— 
id) When the creditor confines the debtor’s wife, children and 
cattle in the house and watches at the door, and thus enforces 
payment of the debt,— it is 'Acharita (the Customary Mode).— 
(Brhaspati 11. 54—58.) [Quoted in Vivddaratndkara, pp. 67- 
68 ; SmrticJiandrika, pp. 382-383.] 

195. i 

ii 

195. The creditor shall recover his dues from the debtor 
by means of torture, confinement, work, by judicial proceed- 
ings, by artifice or by the ‘ customary mode,’ after he has been 
approached by friendly expostulation.— (Katyayana in Viva- 
daratndkara, p. 48.) 


Notes 

‘ Worh ’—by making him fetch water and so forth. 

196. I 

fgrq; ii 

196. From the king, the master and the Brahraana, one’s 
dues should be realised by means of moral suasion ;-from 
one’s heirs and friends, by means of artifice ;— from traders, 
cultivators and artisans, by means of the Customary Mode 
and from wicked persons, by means of force.— (Katyayana in 
Vivddaratndkara, p. 60 and Smrtichandrikd, p. 384. ) 
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197. 11. 63. ] I 

197. A debtor, claiming judicial investigation in a doubtful 
case, shall not be put under restraint, by the creditor.— (Br- 
haspati 11. 63.) [Quoted in Vivadaratnakara, p. 75.) 

Notes 

A case is called * doubtful ' when there is difference of opinion between the 
parties regarding- the nature of the loan {i.e., as to whether it was gold or silver 
says Yivadaratnakaray p. 76), the exact amount and so forth ;-~and the debtor 
is said to be one ‘ claiming judicial investigation ’ when he says * I shall pay what- 
ever is adjudicated to be due from me^-r-says Brhaspati himself (11. 64. 65). 

198. 2. 41. ] i 

198. Debts are to be repaid in the order in which they have 
been contracted ; but that due to the Ksattriya should be paid 
only after that due to the Brahmana has been paid off.— 
(Yajna. 2. 41.) 

199. f i 

199. Where several debts have become payable, that which 
was contracted first should be paid first ; but that due to the 
Ksattriya should be paid only after the payment of that due 
to a Vedic scholar. (Katyayana in Smrtichandriku, p. 390.) 

Notes 

The Brahmana’s due should be paid first ; then that due to the Ksattriya, 
then that to the Vaishya and then to the ShaAra..—(_SmrtichandHk'S, p. 390.) 

200. ^ hw fqfeif hwh i 

qpRTSTT U 

200. If several debts have been contracted on the same day, 
the debtor’s assets are to be divided equally among the creditors. 
But if any creditor proves that the debtor has invested in 
merchandise the money borrowed from him then the proceeds 
of the sale of that merchandise should go towards the paying 
off of that particular debt, not otherwise.— (Katyayana in 
Vivadaratnakara, p. 79 and <S''JwrticAa«dnA:a, pp. 391-892.) 
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201. ff?q% j qrait?! 5 q; i 

jRfir ^ ^rg: ?t =qr55raf g ii 

201. Ilf a doubtful ease, if the creditor, without notifying 
to the king, employs force in realizing his dues, his purpose is 
not served and he becomes liable to punishment. — (Brhaspati in 
Smrtichandrika, p. 388.) 

202. i 

202. If the creditor harass a debtor who is claiming judi- 
cial investigation, he forfeits his dues, and should be made to 
pay a fine equal in amount to the sum under dispute.— (Katya- 
yana in Smrtichandrika, p. 388.) 


Notes 

Prom this it is clear that when there is hona fide dispute about a debt, 
the creditor’s only remedy Ls to have recourse to legal proceedings (Kane).— (See 
188 above. ) 

203. i 

’jfhgr figgf ii 

203. If the debtor, though possessing wealth, does not 
pay the debt through sheer wickedness, the king should realise 
from him as fine double the amount of the sum in dispute and 
then compel him to pay off the debt due.— (Yama in Smrti- 
chandrika, p. 388 and Parasharamadhava, p. 292.) 


Notes 

This same text is read in Yiramitrodaya (p. 359) and in Vivddaratna- 
Jcarat p. 79)as Narada's, but the last quarter is read differently, meaning that 
the fine is to be 20 per cent {or ticentiefh part^ according to Viramitrodaya, 
359) of the sum in dispute. 

^ ^Tg; i ^fggjwqrg; ii 


204. If the creditor approach the king and prove his debt, 
the debtor shall pay as fine the tenth part of the debt ; and the 
creditor, on receiving his dues, shall pay to the king, the twen- 
tieth part of the sum realised.— (Visnu 6. 20-21.) [Quoted ip 
Vivadaratnakara,-^.1Z.) 
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N0T3BS 

What is paid by the creditor is in the shape of courf-fee,— not fine. 

205. 2. 42. ] I 

qsxT* ^ sngpJfsrTmftf^! ii 

vS) 

205. The debtor is to be made by the king to pay as fine 
10 per cent of the proved debt ; and the creditor on realising 
his dues, shall pay 5 per cent (as fee).— (Yajna. 2. 42.) 


Notes 

These rules refer to cases where the claim is not disputed.— In regard 
to disputed cases, Visnu has declared that — ' When the whole demand has been 
contested by the debtor, —if the creditor succeeds in proving even a part of it, — 
the debtor must pay up the whole.'— (Visnu 6. 22.) 

200. Jrg 8. 59. j «if mqfg spt gtrj; i 

206. If the debtor falsely denies a debt, —or if the creditor 
falsely demands it,— both should be made to pay as fine double 
the sum involved,— (Manu 8. 59.) 


Notes 

If the denial or demanding is due to sheer dishonesty, the fine shall 
be double the amount claimed ; but if it is due to poverty or to forgetfulness, the 
fine shall be only 10 per cent.—iMedhatithi.) 


207. 2. 11. ] ! 

207. If the debtor denies the debt, and it is proved, he 
should pay to the king a fine equal to the sum in dispute. —If 
the claim of the creditor is proved to be false, he should pay a 
fine double the amount of the claim.— (Ygjna. 2. 11.) 


Notes 

These two are general rules applicable to all claims, 



Law of debt 


m 

208. 8. 139. ] ^ ?icraf% i 

3 %S^ < 

208. On the debt being admitted to be due, the debtor 
shall pay a fine of five per cent ; and in the case of denial, twice 
as much.— (Manu 8. 139.) 


Notes 

The debtor having failed to pay the debt, the creditor files a suit against 
him ; the debtor on being summoned, admits the claim and is ready to pay 
up ; in this case the penalty is a small one — a fine of 5 per cent. But if he denies 
it, and the creditor succeeds in proving it, the penalty is double -f. e., 10 per 
cew# ; not double the amount of the debt, as some people have explained.— 
{Medhatithi.) 

209. i 

=gf^: II 

209. In seeking to recover his debt, if the creditor takes 
such improper work out of the debtor as has not been stipulat- 
ed,— he forfeits his dues and becomes liable to the first amerce- 
ment. —(Katyayana in Vivadaratnakara, p. 71.) 


Notes 

The Ai'thasKdstra has the following rules on this subject : 

{a) If a debtor owes money to several creditors, he shall not be sued 
by more than one at a time,— except when he may be on the point of leaving 
the country. He shall pay the several debts in the order in which they may 
have been incurred ; or the debts to the king and to the Vedic scholar shall 
be discharged first of all. 

(6) Loan-transactions between husband and wife, or father and son, or 
among brothers not separated, shall not be cognizable in Courts of Law. 

(c) Cultivators and royal officers shall not be arrested for debt while 
they are engaged in their work. — Nor will a woman be arrested if she refuses 
to pay the debt incurred by her husband ; except in the ease of the wives of 
cowherds and the like. The husband shall be arrested for the debt incurred 
by his wife, if it has been incurred by her on account of his having gone abroad 
without having made provision for the family — ( Arthctshdstray 3. 11 ) 

B. 26 ■ ■ 
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Who is to pay the debt on debtor’s death t 

210. 13. 32. ] ^ HH: t 

H film ?ISJT I 

210. What is left after the discharge of the father’s 
obligations and after the payment of the father’s debts, shall 
be divided by the brothers; so that the father may not remain 
a debtor. — (Narada 13. 32.) 

{For notes see Vol. II, under Chapter on ‘ What can be 
Partitioned V ) 

211 . 

211. The sons shall pay off the debts and the gifts pro- 
mised by the father and divide the remainder among them- 
selves. — (Katyayana. ) 

(For notes see Vol. II, Chap. I.) 

212. ] mm i 

“ggi. f^'hnH <TT?r> n 

212. Whatever debt may have been incurred for pur- 
poses of the family, by the brother, the paternal uncle or the 
mother, should all be paid by the co-parceners at the time of 
partition. The debt shall be repaid to the creditor. If the debt 
is denied by the other party, and the creditor proves it by 
adequate evidence, then the debtor-party should be compelled 
to repay it.— (Katyayana.) 

(For notes see Vol. II, Chap. I.) 

213. i 

213. That incurred by the father,- that incurred by 
oneself in connection with the father’s debts,— that incurred 
by oneself,— all these debts should be cleared when there is 
partition among relatives.’— (Katyayana.) 

( For notes see Vol. II, Chap. I. y 
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214. I 

??«iTfR , H 1 1 

214. The debt that has been incurred (by a brother) for 
religious purposes, or for making a loving gift, or for his own 
benefit, — all this shall be set aside as to be paid wholly by the 
man who incurred it, and not out of the joint stock ; because 
there can be no gift (by any one co-parcener on his own behalf) 
out of the ancestral property.~(Katyayana.) 

{For notes see Vol. II, Chap. I.) 

215. ] ?rg: ^egrig: f^r i 

215. The son should try his best to absolve his father 
from debt. — (Narada in Vivadaratnakara, p. 54.) 


Notes 

This applies to the son who has attained majority.— (Jfiia/sjara.) 

216 . ^ ^ ] 1 • 

216. In the absence of the debtor, his sons should pay the 
debt. — (Brhaspati 11. 47.) 


Notes 

‘.46sence’ -death;— ‘sons’ -those who inherit the father’s property. - 
{Smrtichandrika, p. 392.) 

21 7. 2. 50. ] 5g?i»rTf«5^sfq gx i 

217. If the father is dead, or gone abroad, or smitten 
with trouble, his debt should be paid by his sons and grand- 
sons; if, on denial, it is proved by witnesses. -(Ysjna, 2. 50.) 


Notes 

^ Smittenwith irouhls^-SMchBS drunkenness and the like ;-if the sons 
and grandsons dispute the validity of the debt, it has to ba paid after it has been 
established by evidence to be adduced.— The implication of this rule is fl^at the 
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liability of the sons and grandsons does not cease, even when the father has 

left no property. - ( Apamrka. ) 

The sons and grandsons have to pay even though they may not have 
inherited any property from the father- The order of the liability is that in the 
absence of the father, the son has to pay, and in the absence of the son, the 
grandson has to pay.— 

ia) If the debtor has died, his sons shall pay the interest, or his heirs 
who have inherited Ms property, — or those conjointly with whom the debt 
had been contracted, — or those who had stood surety ; (b i sons or grandsons 
or other heirs inheriting the dead man's property shall pay all his debts, 
whenever and wherever contracted. — Surety-money due from the deal 
person, — whenever and wherever accrued on account of his standing surety 
for life or marriage, or land,— shall be paid by his sons or grandsons. — {Aj'tha- 
sKastra, 3. 11.) 

218. 5iR?[] icT: I 

^ WTfHTKtlfq WT II 

218. The father or uncle (or elder brother), having gone 
abroad, the son (or nephew, or younger brother) is not bouxid 
to pay the debt (of the father or uncle or elder brother), before 
the lapse of twenty years.— (Narada in Vivadaratnakara, 
p. 50.) 

219. ersiT i 

II . 

219. Even when the father is alive, — if he is stricken by 
disease, or has gone away from the country, --his sons shall pay 
his debt after twenty years. — (Katyayana in Smrtichandrika, 
p. 394.) 

Notes 

If, etc. —What is meant is that the father is absolutely unable to repay the 
debt. -The payment, is to be made * after twenty years' in the case of the father 
having gone abroad ; in other cases, it is to be made after the exact nature and 
amount of the debt have been settled.— p. 394.) 

The interval of twenty years is meant to apply to cases where the father 
is expected to recover from the disease, or to come back from abroad ; in cases 
where the disease has been pronounced to be incurable, or where there is no 
chance of the father coming back, the son should pay the father's debt at once, 
without waiting for twenty years. This is what is clearly laid down in the 
following rule.— (yii;adarrt/? 2 a/cara, pp. 50-51.) 

*Bone away from the country.' This includes death also -says Mayuhha 

(pass). 

According to Mayuhha (p. 186), the meaning is not * after the lapse 
of 20 years,' but * after the son is 20 years of age.' In either case, the 20 years 
are to be reckoned from the day of going abroad. -( Vlramitrodaya, p. 342, ) 
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220. gsrr ^^sraii^Jtrac ) 

220. If the father is stricken by disease, or insane, or too 
old, or has been away from the country for a long time, - 
the sons should be made to repay his debt.— (Katyayana in 
Vivadaratnakara, p. 51 and Apararka, p. 651.) 

22 L. %: i 

3Tic3i«srqf%gVii=gw2Tr?grarTR^TtTr?i!: n 

221. Even when the father is at home,— if he happen to 
be blind from birth, or an outcast or insane, or suffering from 
consumption, leucoderma and such other foul diseases, —his 
debt, when proved, should be paid by his son. Katyayana in 
Apararka, p. 650 ; but Brhaspati in Smrtichandrikd, p. 394.) 


Notes 

The meaning of this rule is as follows : - 

(a) If the father happen to be under some such disqualification as render 
him unable to possess property,— and if the son has not separated from him,— 
then the son shall pay his debts ;— (6) but if the father, even though suffering 
from the disqualifications, still happens to possess personal property of his son,— 
then the debt shall be paid by the father himself; -u) if the father is absolutely 
unable to pay the debt, - while the son is able to pay it,— the debt shall be paid by 
the son.— {VwUaratndkara,-p, 51.) 

222. 4. 2. ] Rgg'R# sew i 

srisRvrffiT m ^ ii . 

222. On the death of the father, the sons - divided or un- 
divided— shall pay his debt in proportion to their shares; or it 
may be paid by that son who bears the burden (of managing 
the property).— (Narada 4.2.) 

Notes 

{a) If the son^ are * undivided ’ and are living together on equal terms, the 
payment shall be made by them collectively ; -iZ)} if they are living together 
under the arrangement that one of them is the * head'' of the family, then the 
payment shall be made by this latter (cj if they are ‘ divided, ' the debt shall 
be paid by them in proportion to their shares in the property,— 
p. 376 and Vlramitrodaya, p, 341,) 



206 


CHAPTER V 


223. g ^ i 

cT^r. It 

223. On the father’s death, so long as his debt remains 
unpaid, the sons shall not receive his property; the son who 
inherits his property on his death shall pay the debt. — (Kafcya- 
yana in Smrtichandrika, p. 395. ) 

Notes 

The meaning" of this rule is that if one had sons, some of whom were divided 
and some undivided from him,— then any debts that may have been incurred by 
him after separation from the former, shall not be payable by the divided sons, 
who do not also inherit his property,- -{Smrtichandrika, p. 395.) 

The son separated from his father shall not, on his death, take the father's 
property until the debts contracted by the latter after separation have been paid 
out of that property ; and he should take only what remains after the dis- 
charge of the debt. In case the father has left no property to be inherited, 
the son shall pay the debt out of his own property.— The ‘son' here is meant to 
include the grandson BlsQ.— iViramitrodaya, p. 344.) 

224-. 11. 4,8. ] ^ ^ i 

224. The son shall pay off his father’s debts before paying 
his own debts.— (Brhaspati 11. 48,) 

225. i 

3 II 

225. If the son is a minor, he shall not pay the dead 
father’s debt during his minority; he shall pay it as soon as 
he has attained his majority. --(Katyayana in Smrtichandrika, 
p. 393, and Viramitrodaija, p. 341; but Narada in Vivadarat- 
nakara, p. 54.) 

Notes 

* Majority ' and ‘ Minority ' have been thus defined by Narada : * Till the eighth 
year of his age, the child is to be regarded as still in the tvomh ; after the eighth 
and till the sixteenth year, he is a bny, a minor ; after that he is a major, his own 
master, except for the control of his parents, '— {Mitaksard, 2. 50. 

226. ^ I 

SRsqsrT II 

226. The son shall be made to pay the father’s debts, if 
he is free from difficulties, entitled to inherit the father’s pro- 
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perty, and fit for bearing his father’s burdens; nototherwise.— 
(Katyayana in Smrtichandrika, p. S94.) 

Notes 

' Entitled lo inherit '—This implies that even if he does not actually inherit 
the property, he shall pay the debt, -so long as he does not suffer from any such 
disqualifications as suffering from an incurable disease and so forth, which would 
exclude him from inheritance 2\so,-—{Smrtichandrikd, p. 394.) 

227. 8. 1 59. ] stii%vns?i' ^ i 

227. The son shall not be liable to pay the father’s debt, 
on account of surety -money, or a futile gift, or gambling debts, 
or debts due to liquor, or the balance of fines and taxes. — 
(Manu 8. 159 ; also Vasistha 16. 31.) 

Notes 

This rule refers to cases of surety-ship other than that for ‘ payment.' ‘ Futile 
gif — gift promised in joke {Medhdtithi) \ it has been defined in ‘a Smrti^ 
quoted in Sm\ ticha?idrikd, p. 396 ‘ as gift promised to buffoons, bards, wrestlers, 
quacks, thieves, and the like.' 

Neither the son nor any heir shall be compelled, against his will, to pay the 
balance of fines and taxes, or gambling debts, or debts due to liquor, or debts due 
tolust.— (y'irf/ias/ias/ru, 3. 16.) 

228. TTl 8. 160. ] ii 

228. The heirs should pay tlio surety-money if the father 
had stood surety for payment.— (Manu 8. 160.) 

229. 12. 41. 1 sr 

229. The sons shall not be made to pay surety-money, 
trade-duties, debts due to gambling or drinking or fines.— 
(Gautama 12. 41.) [Quoted in Vivadaratnakara, p. 58.] 

230. t 

srrfgwtsq' ii 

230. Debts due to liquor gambling, futile gifts, gifts 
promised in love or anger, surety-money, balance of fines 
and taxes,— these debts of the father the son shall not be 
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made to pay.-(Brhaspati 11. 51 ; also Yajfia. 2. 47, where how- 
e-'^-er ‘anger’ has been omitted.) 


Notes 

‘ rw//s proTOisfd jrf ioKe ’—i.e., in adulterous love-making, ‘ Gifts promised 
in anger ’ in a fit of anger a man damages the property of another person, and 
then in order to placate him, promises a present; this is what is meant. 

( Apardrka , p. 649. ) 

‘ Shulka' has been explained by Haradatta on Gautama as ' bride-price.' 
BalambhatU explains it as ‘ taxes.' 

The mention of ‘ balance ' of fines and taxes should not be taken to imply 
that if the entire fine or ejitire tax is due, the son shall pay it ; as this also is 
precluded by the following rule.— (Mitdksard, on 247.) 

231. gr m i 

281. Fine or balance of fine, tax or balance of tax, or what 
is not proper,— such debts of the father, the son shall not pay.— 
(Vyasa in Vivadamtnakara, p. 58, but Ushanas in Apararka, 
p. 648 and in Mitaksara, p. 47.) 

Notes 

^ What is not proper* — This is the meaning of ‘ na vyavaharikam/ b.s 
explained by Apararka; Smrtichandrika and Viramitrodaya explain it as ‘ due 
to wine'; Bdlambhathas ' what was not used for the family '; Vimdachintdma>n 
as * what is not admissible under normal conditions,' or ‘ what is not admissible 
in law.’ Kane remarks that the Bombay High Court (I.L.R., 32, Bombay, 348) 
has accepted the meaning to be ‘a debt which no decent or responsible man 
would incur'; Allahabad (33 All, 472), Madras (37 Mad., 48) and Calcutta 
(89 Cal., 862) have dissented from the above ; Calcutta explaining it as ‘ what is 
not lawful, usual or customary, or which is for a cause repugnant to good morals.' 


Liability of the Grandson 

232. ^qiH Rftwfigi' i 

232. If a debt that had been contracted by the grand- 
father, and was known to the father as valid and as not dis- 
charged by the sons of the original debtor, it should be 
paid without interest by the grandsons.— (Katyayana in 
Smrtichandrika, 'p. B91 l aiOiA Apararka, p. Q51.) 
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Notes 

‘Not discharged hy the sons’— hj reason of their being stricken with 
incurable diseases— says another text of Katyayana in Smrtichandrika, 

233. wi tariff f i 

II 

233. The debt that is known to one’s father, or of which 
a part has been paid by one’s father, such debt of the grand- 
father one should pay. But if the grandfather’s debt is 
invalid, or has been repudiated by the father (his son),— it 
shall not be paid by the grandson.— (Katyayana in Avamrka, 
p. 651 ; Smrtichandrika, p. 398.) 

234. 2. 50. ] ^ i 

234. If, on repudiation, it has been proved by witnesses 
and other proofs, the debt shall be paid by the sons and grand- 
sons.— -(Yajna. 2. 50.) 


Notes 

See Section 217 above* 

235. p. 398. ] 1 1 

235. The grandsons shall pay the grandfather’s debts 
only after attaining their majority. — (SmrtichandrikE, p. 398.) 

236. 6. 27-28. ] ^ %:crT^^WT: sftf^ 

^ *n?r: ii 

236. If he who contracted the debt should die, or become 
a renunciate, or remain abroad for twenty years,— that debt 
shall be discharged by his sons and grandsons ; but not by 
remoter descendants, against their will. (Visnu 6. 27-28.) 
[Quoted in Smrtichandrika, pp. 398-399.) 

237. I 

237. The liability for a debt ceases from the fourth genera- 
tion.~(Narada and Katyayana in Vivadaratnakara, p. 49.) 

F. 27 
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But the liability does descend to the fourth generation also, if the great- 
grandson inherits the great-grandfather’s property. -{Smrtichandrika, p. 399 ; 
also Mitak^iard on 2. BO.) 

238. 11-48. ] ^ ^ \ 

238. When one has to pay one’s own debt, one’s father’s 
debt attd one’s grandfather’s debt,— one should pay the grand- 
father’s debt first, then the father’s, then his own. - (Brhaspati, 
11. 48.) [Quoted in Parasharamadhava, p. 197.] 

239. iS5'7f?r] I 

SI ftigcRsi 5 II 

239. One should discharge one’s father’s proved debt as 
his own (i.e., with interest) ; of the grandfather’s debt, one 
should pay the principal only ; the grandson’s son shall not be 
liable for the great-grandfather’s debts.— (Brhaspati in 
Vivadaratnakara, p. 49.) 

240. 2. 90. ] 5Eiif f II 

240. A debt covered by a bond should be paid up to the 
third generation. — (Yajha. 2. 91.) 

: Notes ■ 

The statement that the -liability to pay a debt ceases after the grandson 
refers to cases where the debt is nut cov&nud by ci Jid[oTtQctQ&> — i^Vivtidcivcitnidi'' 
kara, p. 49.) 

Liability of Heirs in General 

241. 6. 29-30. ] ^ w i 

241. Whether a man has or not a son, he who takes his 
assets must pay his debts of one who leaves no assets, 
the debt, must be paid by one who keeps his wife.— (Visnu 
6. 29-30.) 
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Notes 

^Who leaves no assets ’—This is the meaning of the term ^ adhana ’ 
according to Viv'adaratnakara (p. 6 ) ; according to /Smrtichandrika {p. 40 Ij 
it means * who leaves no heirs to his property.’ 

242. i 

242. If a man dies having no son and leaving no assets, 
the man who takes his wife pays his debt ; the wife being the 
dead man’s sole property. — (Narada in Vivadaratnakara, p. 62.) 

Notes 

This refers to the case of wine-distillers and others of that class, as 
expressly stated in the following rule . 

243. i 

1 % ii 

243. The debt contracted by wine-distillers and others 
having no assets and no children shall be paid by one who 
enjoys their wives. — (Katyayana in Vivadaratnakara, p. 62.) 

244. g?r: i 

244. If the son is beset with disqualifications, the man 
who takes the assets of the dead man pays his debts ; if 
there is no one taking the assets, the man who takes his 
wife pays the debt. — (Brhaspati in Vivadaratnakara, p. 64.) 


Notes 

' Disqualifications ’—those that make him unfit to inherit property. 

245. !TR^] I 

55fis?irr): II 

245. Among (a) the person taking the assets, (6) the 
person taking the wife, and (c) the sons (beset with dis- 
qualification),— it is the person taking the assets that should 
pay the dead man’s debts if there is no one takinir hif 
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assets, nor one taking hi'S wife, then the son shall pay his 
debts ;—if there is no one taking his assets, nor a son, then the 
person taking his wife shall pay his debts. — (Narada in 
Vivadaratnakara, p. 63.) 

Notes 

The ' son ' meant here is one who is free from disqualifications says 
Vivadaratnakara (p. 63). 

* 1/ there is no one taking his assets \ — because the debtor has left 
‘ no assets'—* nor one taking his wife ' because he has left no wife, — then the 
debt is to be paid by the son who is without property and without parents.— 
{Asah7iiya),—-Ac(^Qrdmg to Apardrka, {a) xhQ son and other inheritors of the 
debtor's property shall pay the debt ; (5) in the absence of those, the man who 
keeps his wife ; (c) in his absence, the son excluded from inheritance. 

^ In order to reconcile all this with Yajiiavalkya 2. 51 (see below Sec. 249), 
the words of the present text must be taken as referring to a case where there 
is no son richer than the paramour of the widow. If a poor man dies indebted, 
leaving a son and a wife who takes shelter v/ith another man, then (says 
Asahaya) if she is handsome and highly honoured by her paramour, the latter 
should pay her deceased husband's debt; and if .she is kept merely as a maid-* 
servant and given bare maintenance, then the son must pay the debts.— (Kane 
in Mayukha, notes, pp. 346-347.) 

246. ^ I 

246. First of all, the debt should be paid by the person who 
takesthedebtor’sassets; after him, by the son ; if there is no 
son, then by the man who takes the debtor’s wife,— or the 
absolutely impoverished son.— (Katyayana in Smrtichandrilia, 
pV403.) 

Notes 

There is some apparent conflict between this and YSjSa. 2. 61 ; it has 
been explained by taking the present text to apply where, as compared with 
the * man taking the wife,' the son disqualified from taking the estate possesses 
a large fortune.— ( Kane.) 

247. grir ^ I 

247. If the son happen to be' beset with dMculties, or to 
be a minor, the man who takes the dead man’s assets should 
pay his debts ; in the absence of such a man, the man who 
takes his widow.— (Katyayana in Vivadaratnakara, p. 64 ; 
md m Sm^tichandrikd, p. 402.) 
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248. ^ i 

. 248. If a widow, having property and children, should 
take shelter with another man, this man shall pay her hus- 
band's debts ; or else, he should give her up.— (Narada, in 
Apararka, Aditahsara, Vivadaratnakara, Viramitrodaya, and 
Smrtichandrika, p. 405.) 

Notes 

According to all except 8w rtichandrika, this rule refers to a man who 
keeps the widow as his wife. But the & mrtichandrlkd explBiins the meaning 
to be as follows If the wndow possessing property and having children should 
seek shelter with her maternal uncle or such other relation, then such relative 
should make her pay her husband’s debts ; if she refuse to pay it, then he should 
send her away from his house. 

249. 2. 51. ] ^ ^ l 

249.— (A) One who inherits the dead man’s properly should 
pay his debts ; —(B) [in the absence of such a person] the man 
who has taken his wife should pay his deb os ; — (C) [among sons] 
that son is to pay the father’s debts whose property does not 
rest with another person ; — (D) if the man has died leaving 
no son (or grandson according to Mitaksara), his debts shall 
be paid by those who inherit his property. — (Yajna. 2. 5i.) 

notes 

The rendering of the rule given above is in accordance with the expla- 
nation of Apararka (pp. 651-652), which is as follows : There are three distinct 
rules laid down here:— (1) 'The man who inherits the property should pay the 
debts,— ‘inheritors’ being (^) the son, [U) the secondary son, (iii) the wife, 
(iv) the daughter and so forth ; but the liability of the primary son having been 
already asserted in 2. 50, the ' inherilor ’ here intended is the secondary son and 
the rest if there is no person who has inherited the dead man^s property, 
then the man who has taken his widow should pay her husband’s debts.’ (2) The 
liability of sons having been asserted .under 2. 50 in a general way, the third 
rule here laid down makes a distinction between two sets of sons : there is the 
son in the normal condition who naturally inherits the father’s property ; then 
in certain cases, there is also a son who, by reason of congenital idiocy, blind- 
ness or such other defects, has been excluded fro.m inheritance, and therefore has 
po property of his own ; the rpeaning of this rule thus is that ' among sons the 
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liability lies with that son who has property of his own and whose inheritance 
does not (like the inheritance of the disqualified son) rest with his brothers. 

13) The liability of grandsons to pay the grandfather’s debts having been asserted 
(in 2. 60), people might be led to think that the grandson is to pay even when the 
grandfather’s sons are there ; in order to remove this idea, the next, fourth rule 
is laid down that ‘ it is only v/hen there is no son that the other inheritors of 
property are liable to pay the debt.’ 

Of (3), Apararka (p. 653) supplies another explanation, by which the mean- 
ing Is that ‘ that son who i being among those secondary sons who are not entitled 
to inheritance) has not inherited the father’s property shall pay the debt ’ — but 
this only if no ‘ inheritor of property ^ or ‘ taker of wife ^ is there. 

According to Mitakiiara also, the meaning is that (1) the inheritor of 
property should pay, (2) if there is no inheritor, then the man who has taken 
the wife should pay, (3) if there is no such man, then the son ‘ whose paternal 
property does not go to another,’ — i.e.j one who, if thei'e were any paternal 
property^ would not be debarred from inheriting it by reason of congenital 
defects. According to this, all these three form part of one rule, laying down the 
order of the liability. —The last rule— ‘ if the man has died leaving no son, etc., 
etc.,’— means that if the man has left no son or grandson, the great-grandson 
and the rest shall be liable to pay his debts only if they have inherited his property, 
not otherwise ; [the case of the great-grandson and the rest thus differing from 
that of the son and the grandson who are liable even though they may have in- 
herited nothing from the dead father or grandfather]. 

l^ishvarvpa takes the third sentence regarding the ‘ son ’ to refer to 
the case where f rom among several sons, one is permitted by the others to 
take ail the property that the father has left ; and in this case the debt has 
to be paid by that one son and not by the others. 

Vivddaratnakara fp. 63), agreeing with Mit^Jc§ard, takes the third 
sentence to apply to cases where the dead man has left no property, in which 
case the debt falls upon such of his sons as would have inherited his property, 
and not those who would not be so entitled ; the reason that is given for restrict- 
ing this rule to such cases is that the case of the man who has left some property 
is already covered by the first rule that the debt is to be paid by the person 
who inherits his property. 

^ The man ivho has taken the wife.^ —The ‘ widow ’ whose ‘taking ’ — ie., 
receiving as wife -is referred to here is either {a) the wirgin widow, or (6) the 
widow who, in dire distress, offers herself to a man,— as has been declared by 
Narada — {Mitdksard.) 

250. siTT?] 31 %# 1 gw 5iWTfwgri i 

^ R:?WIWT: gw W II 

250. If a widow, haviiigason, forsakes the son and betakes 
herself to another man,— the son shall take off her debts, if 
she has no property of her own.— (Narada 4. 20.) 



LAW OP DEBT 


2lS 

^ Notes 

According to Vivadaratyiakara (p. 65) the rule means that the ‘ son 
shall pay her husband’s debts if she is penniless.’— According to Mayukha, it 
applies to a son who has taken the estate of the deceased husband and the 
woman herself has no property. The meaning appears to be that ' if the son 
inherits his father’s wealth, he should also pay off his mother’s debts, if she is 
poor,— although she may have forsaken him.’— (Kane.) 

reads this text differently, by which the text has nothing to do 
with the subject of dehi \ the meaning being that 'under the circumstances 
mentioned, if the woman has any Str'ldhana of her own, that property shall be 
taken by the man with whom she has been living but if she holds her dead 
husband’s property and has no Strldhana, then the property shall be taken by 
her son 

251. Debts incurred by persons who have long been 
away, or are devoid of all relations, or idiots or insane,— 
shall be paid, even though they themselves be alive— by those 
who have taken their wife or their assets.— (Katyayana in 
Vivadaratnakara, p. 66.) 

Liability of Family-Members 

252. 2. 45. ] ^ i 

252. When debts have been contracted by members of a 
jo'nt family, for the purposes of the family, they should be 
paid by the head of the family; and upon his death, or on his 
going abroad, by those who inherit his property.— (Yajna. 2. 45.) 

253. 6. 34. ] 591 II 

253. If a debt has been contracted by a number of 
undivided co-parceners, it should be paid by any one of them 
who may be present- -(Visnu 6.34.) [Quoted in Smrtichandrika, 
p. 410.] 

254. ¥rraT gr gsw i 

fltrgr gr ii 

254. If a debt has been contracted for the purpose of the 
f amily, by an unseparated uncle or by an unseparated brother, 
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or by the mother,— it shall be paid by all those who inherit the 
property (on the death, or on the going abroad, of the man 
who contracted the debt). -(Naradain SmrtichcindTika, p. 410.) 

255. 6. 36. ] ) 

255. After separation the family-members shall pay the 
family -debt in proportion to their shares in the inheritance. — 
(Visnu 6. 36.) [Quoted in Smrtiehandrika, p. 411.1 

256. 8. 166. ] Hs: f 5?$ =3 fgr 1 

256. When the borrower is lost, and the expenditure was 
incurred for the family, the debt is to be paid by the relatives 
out of their own property, even though these may have been 
separated. ~(Manu 8. 166.) 

Notes 

‘Zos^’-dead or gone abroad. — ^ Eelatives ’ — brother, nephew, uncle 
and so forth.— ‘ JEjven ikouglh etc.' —which means that this should be done all 
the more in the case of such relatives as have not separated. — (Medhatithi . ) 

Even when the relatives have been separated,-*- if the debt has been 
incurred by one of them for the benefit of a relative who is entitled to mainte- 
nance from all his relatives,— if the contractor of the debt happens to die,— that 
debt shall be discharged by all those relatives. - {Vivddaratnakara, p. 53.) 

Liability op the Householder to Pay Debts 
Contracted by Family-Members 

257. 11. 50. ] I 

257. When a debt has been incurred for the benefit of the 
family, by an uncle, brother, son,' wife, slave, pupil or 
dependent, - it should be paid by the head of the family.— 
(Brhaspati 11. 50 ; also Narada, in Smrtiehandrika, p. 406.) 

258. f f I 

258. If during his absence abroad, debt has been incurred 
-even without his permission— for the benefit of the family. 
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by slave, wife, mother, pupil or son, -that debt shall be paid 
by the head of the family. — (Katy ay ana in Smrtichandrika, 
p. 407.) 

259. 3 vraf, i 

?Fi; ^Tg: %!a?3i; ii . 

259. The debt contracted by the wife should be paid by 
the husband ; that contracted by the mother should be paid 
by the son,— if it has been contracted by her for the 
maintenance of the family, on the householder having gone 
abroad without providing for them. — (Katyayana in Smrti- 
chandrika, p. 407 ; and in Vivadaratnakara, p. 59.) 

260. 6. 38-39.] i 

260. A debt previously admitted by him should be paid, 
by the householder ; also a debt that may have been contracted 
by any person for the benefit of his family.— (Vi?nu 6. 88-39.) 
[Quoted in Smrtiehandrikd, p. 407.] 


Notes 

In regard to the latter, Smrtichandrika (p. 407) remarks that, this debt 
is payable by the man only if it was contracted with his permission. 


261. i 


261. A debt contracted by the son shall be paid by the 
father which had been reported to him and on hearing had 
been approved, and not repudiated by him. — (Katyayana in 
SmrtichandrikU, p. 407.) 


Notes 

This rule refers to debts contracted in normal times ; if contracted in 
times of distress, it has to be paid by the father even though he may not hay 
approved and sanctioned it.— (iSwirtjc/ifliwdrifca, p. 407.) 

F.28 
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262. HR?] fn^RlTf r f 5 ^ I 

pt' HT W' hh: firax II 

262. If the son has contracted a debt with the permission 
of his father, or for the maintenance of the family, or under 
distressing circumstances, —that debt should be paid by the 
father. —(Narada in Smrtiehandrika, p. 407.) 

263. 5 HT I 

; =5 f%?n?rqxf H H II 

qHRTH S?rcf5H f II 

263. Debts incurred by the family-members, for the 
maintenance of the family, or when the householder has 
become incapacitated or ill, or by reason of troubles, or in 
connection with the marriage of a daughter, or the perform- 
ance of after-death rites, all these debts should be regarded 
as ' incurred under distressing circumstances, ’ and shall be paid 
by the head of the family. — (Katyayana in Smrtiehandrika, 
p. 408 ; and in Vivadaratnakara, p. 66.) 

264. w?] I 

HT ??XTg; HTfHHT ?TgiXf % II 
HxexrqH] h? hxi^ hh ?qr?fHf^cra: ii 

264. A debt contracted by the son shall be paid by the 
father only when it has been approved by him ; or he may pay 
it out of his love for his son ; not otherwise (Narada and 
Brhaspati in Smrtiehandrika, p. 408)— only when it has been 
promised by the father or admitted by himon intimation. — 
(Katyayana in FieaoiaratTCafcara, p. 57.) 

265. SHf H fqHT ^ II 

■ 265. The father is not legally bound to pay his son’s 
debts.— (Katyayana in (SmrtictondnM, p. 409.) 
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266. 'Tf^eriwr} ^ i . 

fS^’^rsirfri; sr <t%: ?r«iT ii 

266. The woman may not pay the debt incurred by her 
husband and son ; nor the father, that incurred by his son, 
nor the husband, that incurred by his wife except when it 
has been incurred for the benefit of the family.— (Yajna, 2. 46.) : 

267. ^ VlTqff?T^5!f I 

?rTq^is^ II 

267. A debt contracted by the wife shall not fall upon 
the husband, except when it has been contracted in times of 
distress. — (Narada in ApararA:a, p. 649.) 

268. ] 5T I : ; ; 

268. Debts contracted by the woman shall not be paid by 
her husband or son.— (Visnu 6. 32.) 

269. i 

269. In the case of cowherds, wine-distillers, actors,' 
dyers, and fowlers,— debts contracted by the wife (even in 
normal times) should be paid by the husband.— (Yajna. 2. 48 ; 
also Visnu 6. 37.) 

270. TTf 8. 167. ] i 

^ ^ 3?Ti*ria ii 

270. Should even a servant effect a transaction for the 
sake of the family,— the master, whether in his own country 
or abroad, should not repudiate it.— (Manu 8. 167.) 


. Notes 

During the master’s absence whatever the servant does for the roain- 
tenance of the family must be held to be valid. - (J/edASiiW,) 
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271. ^ 'il^smwir... ...... 

271. A woman shall not be liable for the debt contracted 

by her husband or son, except when it has been incurred for 
the benefit of the family. — (Yajna. 2.46 ; also Visnu 6. 31.) 

272. 3 «T # nm i 

II 

272. A woman shall not pay the debt contracted by her 
husband or son, except when she has accepted the liability.— 
(Narada in iSmrtfc/iandriM, p. 412.) 


273. 2. 49. ] ^ q?iT gr qg; J3[ i 

tgg fg gi gsw, gn=gg; grt ii 


273. The woman shall pay the debt contracted by her 
husband or son, if she has admitted the liability ; also that 
contracted by her conjointly with her husband ; and also that 
contracted by herself ; she shall pay no debts except these.— 
(Yajna., 2. 49 ; also Katyayana in Smrtichandrika, p. 411, which 
adds ‘ or son’ after ‘husband.’) 


Notes 

‘ Admitted ’ —This refers to a promise made by the wife to her husband, 
on the point of death or going abroad, that -she would pay his Uebts. 
-'{Miiak^ara.) . ; : 

‘ Contracted by herself ’—This has been added with a view to indicate 
that the son shall pay his mother’s debts even though they may not have been 
incurred for the benefit of the family.— (^pororfcre.) 

‘ She shall pay no debts, etc. ’ — This has been added to convey the idea 
that she shall not pay any debts that her husband may have contracted for 
drinking, gambling and such immoral purposes,— even if she had a^eed to 
pay them, or had contracted them conjointly with her husband.— 
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274. gr I 

^rsTT^rifr 53T ^r=itT %^T II 

274. If the dying husband has commanded his wife to 
pay his debts, she should be made to pay them, if she has 
taken his assets, although she may not have consented to 
paythem.— (Katyayanain yimdaratea/ca-a, p. 60.) 

Notes 

This also refers to the case of the husband going abroad -says Fiu 3- 
daTatnakara (p. 60). 

275. f^rg^i gjif’iiT i 

276. The childless widow shall pay her husband’s debts, 

she has been commanded by him when dying. — (Narada in 

SmTiichandrika, p. 412 ; Vivadaratnakara, p. 61.) 

Joint Debt 

276. 5PT9Jm] gw: i 

gd fqwft m:cf ti?3j! w ii 

27G, If a debt has been contracted by the father conjointly 
with another person, — it shall be paid in its entirety by the 
son, if the father has gone abroad ; if the father is dead, 
then the son shall pay only his father’s share of the debt, not 
the debt of others.— (Katyayana. in V"iz>adaratea/cara, pp. 51 
and 52.) 

277. fWg l 

f W % II 

277. If a debt has been contracted conjointly by 
several persons, each one of them is liable, during his lifetime, 
to pay the whole of it ; when they are dead, their sons are 
liable only for their father’s share of the debt. — (Narada 
and Katyayana in VivadaratnUkara, p. 52.) 

278. 6. 34 — 36. ] 

I i^iTWiTsr wrwig:^TTf?rg ii 

278. A debt contracted by members of a joint family 
snail be paid by any one of them- who may be present ; so 
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shall the debt of the father be paid by ' any one of the ..bro- 
thers before partition ; after partition, each of them shall 
pay in proportion to his share in the inheritance. —(Visnu 
6. 34-36.) 

279. 2. 45. ] g i 

srt srlf^^ ^ ii 

279. After the head of a joint family has died, or gone 
abroad,— if a debt has been contracted for the benefit of the 
family by any members of a joint family, it shall be paid by 
all the coparceners.— (Yajfia. 2. 45.) 

[See also Sec. 256]. 

Liability of the son to pay the Mother’s Debt 

280. ii?pn i 

ii 

NO 

280. If a woman possessed of large property of her own 
should go to another man, without the consent of her son,— the 
son should take away that property except when she has 
daughters,— but only for the payment of debts. — (Katy ay ana 
in VivEdaratnakara, pp. 64-65.) 

281. j f ?57«mifk?rT i 

^ Hi g^i <5^ II 

281. If a woman, leaving her son, takes herself to another 
man, — her son shall pay all her debts, if she has no property 
of her own . — (Naradia in Vivadaratnakar a, p. 65.) 

282. ] «iT g # hi't?!! i 

§T59rT giH; II 

282. If the woman, with children, who has taken herself 
to another man, has large properties of her own, then that 
man shall pay her husband’s debts, or give her up. — (Narada 
in Vivadaratnakara, Tp. 65.) . 
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283. ^ ?n.S’?WTf«irr( i 

1 

283. If a woman with a minor son, possessed of large 
properties, takes herself to another man, that man should pay- 
all her debts. — (Katyayana in Vivadaratnakara, p. 66). 

. Who should receive the Debt ? 

284. ] snirw g =giR?i tf: i 

gr?T » 

284. The debt due to a Brahmana should, on his death, 
be paid to his descendants ; if he has left no descendant, 
it should be paid to a ‘ Sakulya’ of his ; failing a Sakulya,’ 
to a ‘ Bandhu.’ Failing all these, it may be paid to Brahmanas ; 
if there are no Brahmanas available, it should be thrown into 
water (or /ire, according to Prajapati}.— (Narada in Smrti- 
chandrika,Tj^.2^.) 


In the case of creditors belonging to the Ksattriya and other castes, — if 
they leave no heirs— the debt shall be paid to the king.--( FivMacfemiawaai.) 

If the creditor has taken no notice of the debt due to him, for ten years, 
he shall not be entitled to receive payment, except in cases where the neglect 
has been due to his being a minor, or too old, or too ill, or in trouble, or having 
gone abroad, or having left the country entirely, or to mdXQhY.-—{Arthashasira» 
3 . 11 .) . . 
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DEPOSITS 
Preliminary Note 

There are five kinds of transactions — more or less similar — 
that have, been dealt with under this head of ‘ Nik§epa,* 
‘ Deposit,’ which has been thus defined by Narada (in Vivadarat- 
nakara, p. S3 and Vlramitrodaya, p. 361)— ‘ When a man, 
through complete confidence, entrusts his property to another 
man, it is called Deposit in general’; and by Vyasa (in Smrti- 
chandrika, p. 415) as— ‘ When a man,— by reason of his leaving 
the place, or through fear of the king, or for the purpose of 
deceiving his heirs,— entrusts his property to another person, 
it is called Deposif in general.’— This Deposit has been dealt 
with under five heads : —(1) When the property is handed over 
openly to the depository himself - after having been counted, 
it is called ‘ Nik$epa ’ proper. Open Deposit (Narada in 
ViTam%trodaya, p. 361) (2) 'Upanidhi,’ Sealed Deposit, thus 

defined—' When the property is handed over closed and sealed 
within a box, without the contents being disclosed or described 
or counted, it is called Upanidhi, ‘ Sealed Deposit ’ — (Yajna. 
2. 65 ; Brhaspati, 12. 3: ; Narada in Vlramitrodaya, p. 361)* ; — 
{Z) ‘ Nyasa is that deposit which has been handed over, not 
personally to the depository himself, but in his absence to his 
son or other relatives, with the request that it should be 
delivered to the master of the house when he comes home 
(Smrtichandrika, p. 416, Vivadaratnakara, p. 83, Vlrami- 
trodaya, p. 416) ; — (4) When an ornament or such other small 
article is borrowed for a special occasion like a marriage, it 
is called ' Yachita’ {Vivadaratnakara, p. 84; Apararka, 
p. 662);— (5) When a deposit entrusted to a person is made over 
to a third party for being delivered to the original owner, it 


* Kf^tyayana (in Vivadaratnakara f p. 84) makes the term ' Upanidhi ' 
include all the following 

(1) Purchased article entrusted to the vendor temporarily. 

(2) Article entrusted by a maii going out on a long journey. 

(3) Pledge. 

(4) Small articles borrowed for a special occasion. 

(6) What is handed over for investing. 

224 
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is called, ‘ Anvahita,’ Bailment for Delivery.— {Vivadaratna- 
kara, p. 84 ; Mayukha, p. 192.) 

According to Yajna. 2. 67b, the rules relating to ‘ Niksepa ’ 
Deposit, are applicable also to the other cases. 


F. 29 
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When the Depository is Not Liable for 
Loss OR Damage 


1 . 

1. If the deposit be destroyed by some act of God or 
king, along with the property of the depository himself,— then 
no blame attaches to the depository.— (Brhaspati 12. 10.) 
[Quoted in SmrtichandriJm, p. 47 and Vivadaratnakara, 

p. 88.1 


Notes 

' SVjwie aci 0/ God! or ’—this. stands for all those causes over which 
the depository has no confvoL’-iSm rtichandrika, p- 47.) 

2. spram ] i 

2. Even without any act of God or king, if the deposit 
happen to be destroyed along with the depository’s own pro- 
perty, then the loss is of the depositors, (and the depository 
is not liable for it'. — (Katyayana in Vivadaratnakara, p. 38, 
and in SmrtiehandrikU, p. 417.) 

3. ] gftf : PTf 5IS: H i 

3. If the deposit has been destroyed along with the 
depository’s property, the loss is the depositor’s ; so also when 
the destruction has been due to an act of God or king except 
when it has been due to the di^onesty of the depository. — 
(Narada in Vivadaratnakara, p. 88, and in Smrtichandrikd,, 
p. 417.) 

4. ng 8.189.] gi i 

^ *r f%3=g5T II 

4. If the deposit is stolen, or washed away by water, or 
burnt, the depository shall not have to make good the loss,— if 
he has not extracted anything from it.— (Manu 8. 189.) 
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5. Tig 8.188.] 5rr:f?iig ii 

5. In the case of the loss of a sealed deposit, the deposi- 
tory incurs no liability, if he has not extracted anything from 
it.— (Manu 8. 188.) 

6. ^ETcsrra^r ] g gmr t 

6. If the depositor has made the deposit with full know- 
ledge of the risks involved, then the depository is not liable for 
the loss of the deposit.— (Katyayana in /Smytic^awdciM, p. 418.) 

Notes 

This rule applies also in those cases where the loss has been due to causes 
other than those already apprehended previously by the depositor.— (Ffca- 
daratnakara, p. 89.) 

7 . 2 . 66.1 i 

7. If the deposit has been destroyed by an act of God or of 
the king, or if it has been stolen,— the depository is not 
required to make good the loss.— (Yajna. 2.66.) 

8. Deposits, articles bailed for delivery, ai'tieles borrowed, 
and articles purchased, -if these are lost without any remiss- 
ness on the part of the depository, the depository or his heirs 
are not required to make good the loss. — (Gautama in Vivada- 
ratnakara, p. 89.) 

When the Depository is Liable for Loss 

9. ] f^Rrg' grg i 

9. When anything is entrusted to a person, he should keep 
the deposit with care ; if it is lost, the loss is declared to be 
of the depository, except when the loss has been due to an 
act of God or king. — (Katyayana in Smrtichandrika, p. 419. ) 

10. ^i55riq*i ] qg if^ qr t 

fsq H-g-'l tq^iqpnfgqT II 

10. If a deposit is lost or stolen by reason of the remiss- 
ness of any person, that person should be made to pay its 
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price with interest; except when the loss has been due to 
an act of God or king. -(Katyay ana in Smrtichandrika, 
p.4ie.) 


11. 12.11,] I 

11. If the deposit is lost by reason of the neglect due to 
the depository making a distinction (between the deposit and 
his own property) in the matter of care bestowed upon it, - 
or if ha fails to restore the deposit when asked to do so,— he 
should be made to pay its price with interest.— (Brhaspati, 

12. 11.) [Quoted in Smrtichandrikd, p. 419.] 


Notes 

The interest charged is at the rate of the 80th part of the principal, 

12. ST i 

12. If the depository fails to restore the deposit, it bears 
interest from that day at the rate of 5 per cent. - (Brhaspati 
in Smrtichandrika, p. 419.) 

13. ^T5^lI*I5T ] snd tg?T31^sfq H: I 

JlflHT Slfg^<5n: I 

13. If the deposit should be lost after it has been demand- 
ed by the depositor,— and not restored by the depository, — the 
depository should be made to pay its price, even though the 
loss be due to an act of God or king. — (Katyayana in Smrti- 
chandrikd, p. 420 ; attributed to Vyasa in Viramitrodaya, 
p. 364.) 

14. 2.66.] ^ ^ ii 

14. If the deposit is lost after it has been demanded by 
the depositor — and not restored by the depository, — ^he should 
be made to pay its price to the depositor and also punished 
with a fine equal to the price.— (Yajna. 2. 66.) 
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15. 5=ti?^ ] % ?T5‘ sr i 

»TW% ^rR?=ar gfOTJT II 

15. If the depository does not restore the deposit on de- 
mand he should be fined by the king ; and in case the deposit has 
been lost, he should be made to pay its price to the depositor. — 
(Narada in Viramitrodaya, p. 365, and in Smrtichandrika, 
p. 420 ; Vivadaratnakara, p. 90.) 

16. 3Fg--sff =3iTft II 

sTiT? 3 i 

16. If, without the permission of the depositor, the 
depository uses the deposit, he should be fined and made to 
pay to the depositor the value of the use made along with 
interest. — (Yajna. 2. 67 Narada in Vivadaratnakara, p. 90 
and in SmrtiGhandrika, p. 420 ; also Brhaspati in Vivadarat- 
nakara, p. 91.) 


Notes 

‘ Uses spends out of it, or enjoys it, or invests it on profit. 

If the depository makes use of the article deposited, he shall pay for such 
use, as also a fine of 12 Panas ; -if, by such use, the article is damaged oi 
destroyed (or stolen), he shall have to make good the loss, and also pay a fine of 24 
Panas so also if the deposit is otherwise untraceable.— (.,4rf^osAastrc>i, 3.12.) 

17. RTH ] I 

17. If it has been used up, he is to pay the price with 
interest ; — if it has been neglected, he should pay just the 
price ; - if it has been lost through stupidity, he should pay a 
little less. — (Vyasa in Smrtichandrika, p 421, and in Vira- 
mitrodaya, p. 364.) 

18. 5.169—171.] I 

I 

18. He who misappropriates a deposit should be made to 
pay to the owner its price with interest and punished as a 
thief.— (Visnu 5. 169- 171.) [Quoted in Smrtichandrika, 
p. 421.] 



230 


CHAPTER VI 


Notes 

The same punishment has been ordained for one who claims a deposit falsely . 

19. TTf 8.192.] I 

It 

19. In all cases the appropriator of a deposit shall be 
made to pay a fine equal in value to it ; also the appropriator 
of a friendly loan.— (Manu 8. 192.) 


Notes 

Manu (8. 191) has laid down the punishment to be like that of the thief for 
One who fails to restore a deposit ; under that rule there are two alternative 
punishments ; corporeal punishment and fine equal in value to the property 
involved ; to be determined according to the caste of the accused. So that in the 
case of castes other than the Br'hmana, it would, under the said rule, be open 
to the king to inflict either of the two forms of punishment. It is this possibility 
that is precluded by the present rule which restricts the punishment to fine 
only ; all therefore that may be added to the fine is admonition or reprimand, 
and not mutilation and other corporeal punishments. — {MedhatithL) 

The alternative punishment is to be determined by the quality and quantity 
of the property involved.— p. 92.) 

20 . ^ 51^1 

20. If a man, on the strength of his relations, denies a 
deposit, it should be proved by means of witnesses, or (in the 
absence of witnesses) by ordeal, and then the man should be 
made to restore it.— (Vyasa in Smrtickandrika, p. 421, and 
Viramitrodaya, p. 365.) 


Notes 

According to the S-nivtichandriM, the man should merely restore the 
deposit, or pay its price,— without having to pay anything by way of interest. 

21. 12.13.] gr I 

f^TEET f^TETEf ?mT ii 

21. If a man denies a deposit, and it is proved by means 
of witnesses or oaths, he should be made to restore the deposit 
and also to pay a fine equal in value to the deposit.— (Brhaspati 
72. 13 ; in Swirfic/iawinlca, p. 421.) 
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22. flg8.181 — 184.] ^ i 

^ qpsqt: JiT?fs[gi#5r ii 

"S 'O 

^Pcqg: II 

SET sqf^ Jtraqa ?r ?i«ti5=JR^ ^ »q i ^ g q; i 
?r 3 ?ri%q<Rf qsiTf^Br i 

?qfa5|jii)aq ^iwq ^ (#51 ?iT?4in II 

22. When requested to restore the deposit, if the deposi- 
tory does not restore it to the depositor,— then on the departure 
of that depositor, in the event of there being no witnesses, 
the judge shall actually deposit gold (with the alleged deposi- 
tory) through spies of proper age and appearance, under some 
pretexts, and then ask him to restore it. — If he admits the 
deposit exactly in the form and shape in which it was 
entrusted, — then there is nothing in the charge brought 
against him by others. If, however, he should not restore that 
gold to them in the proper manner, he should be forced to 
restore both ; such is the law. ^ (Manu 8,181—184. ) 

23. Tig 8.190-191. ] ^ i 

qrqti^tq If^l: ii 

^ 511#% qai%(%'(q qi# i 

m gflig II 

23. The man who appropriates a deposit, and fails to 
restore it on demand,— as also the man who never made any 
deposit and still claims it,— -shall be tested by oaths, ordeals 
and other methods ; he who does not restore a deposit and he 
who, without making a deposit, claims it,— both of them shall be 
punished like thieves, or be made to pay a fine equal in value to 
the deposit.— (Manu 8.190-191.) 


Notes 

If the property involved is valuable, then alone should ‘ the punishment of 
the thief ’ be inflicted ; in ordinary cases, he should be fined ; in either case, 
the depositor is to be made to restore the deposit.— (Fwadaraireo&ora, p. 91.) 
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^'=4^' 5il ff3W II 


24. In cases where the depositor does not restore the 
deposit,— or a man, without making a deposit, claims it, —the 
guilty party should be punished like a thief, or fined double 
the amount of the claim. — (Matsyapurana in Vivadaratnakara, 
p. 91.) 

Notes 

The ‘ double fine ’ is meant for those eases where the guilty party is 
wealthy and is known to be of despicable character. — ( Vivadaratnakai'a, p. 92. ) 


25. irg 8.1 93. j q; i 

H fpgsq: srsmf ii 

25. The man who would appropriate, by fraudulent 
means, the property of another person, should be punished 
publicly, along with his accomplices, with various modes of 
corporeal punishment. — (Manu 8.193.) 


Notes 

In the case of deposits, the ‘ fraudulent means ^ would consist in putting 
off the restoration by such pretexts as — ‘ I do not remember where I kept the 
thing, ’ ^ it was kept by some one else who is not here at present, ’ and so 
forth,— [Med hTitiihi . ) 


26. Hg 8.194.] q: ^ qq qiqRq I 

giqigw H l%qqg ii 

26. The Quality and quantity of a deposit should be decided 
to be exactly what they were when the‘ deposit was delivered 
to the depository in the presence of witnesses the party mis- 
representing them is liable to punishment. - (Manu 8.194.) 


Notes 

The man who makes an assertion contrary to what the witnesses declare 
is to be punished. 
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27. 12. 15. ] !stTf^?f^ %5>TWIW 1 

sj^^cfsir =gr ii 

>5^ ?rif^§ i 

^ira =5 ii 

27. The rules laid down above are applicable also to 
cases of — (a) Bailment for delivery, ib) loan for a special 
purpose, (c) articles made over to artists, (d) pledges, and 
(e) persons seeking refuge— (Brhaspati, 12. 15) ;— also to (/) 
mutual deposit and ig) guardianship of a rich minor. — fNarada 
in Vivadaratnakara, p. 96.) 


Notes 

‘ Articles made over to artists/ — e.g., whan gold is made oyer to the gold- 
smith for making bracelets and other ornaments. --(6*/;z if a, p. 426. i 

‘ Persons seeking refiige/~'e.g., when there is a dispute between a slave 
and his alleged owner, the slave runs away, and seeks refuge with another 
person. 

^ Pratingasa/ is mutual deposit,— A, entrusting his property to B, and B 
entrusting his to A. But according to MayTikha ip. 193) it is A depositing 
with B and B depositing with C. 

2S. I 

28. When an artist has undertaken to repair or renew 
an article within a stipulated time,— if he keeps the article 
beyond that time and it is destroyed or lost,— the artist should 
be made to pay for it,— even though the loss may have been 
due to an act of God. — iKatyayana in Vivadaratnakara, p. 98, 
and in Smrtichandrika, p. 426.) 

29. i 

29. If the destruction of an article given for repairs has 
been due to some defect in the article itself, then the artist 
should not be made to pay its value ; but he should be made to 
pay if it has been due to some fault of his own. - (Katyayana 
in Smrtichandrika, P- ^26.) 

P. 30 
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Notes 

if the article, ^' < 7 ., was an old one and hence perishes in the process of 
cleaning or repairing, then the cleaner cannot be held liable for the loss ; but if 
the destruction has been due to inefficient handling by the artist, then he must 
beheMliMe^ — iSmrtiehandrika^'p. 426 .) 

30. 3 =3 ^ I 

30. In a case where crude material has been made over 
to the manufacturer, - if the article being manufactured should 
happen to be destroyed or lost before it is finished, the liability 
of the loss lies on the manufacturer. But if the loss should 
happen after the finished product has been offered to the 
owner but not received by him, — then the liability lies with 
the owner who refused to take delivery of it.— (Katyayana in 
Sinrtichandrika, p. 427 and in Vivadaratnakara, p. 98. ) 

Notes 

For example, when a quantity of yarn has been made over to the weaver, 
if he loses it after a part only of the cloth has been woven, then he should 
re-weave the entire cloth ; but if the entire cloth has been woven and offered 
by the weaver to the owner who has been requested to take delivery of it,— then 
for any loss occurring after that,— the weaver should' not be liable.-l F'/f^a- 
rlaratnakara, p. 98. ) 

^<3^^ 5T It 

81. In the case of ‘ things borrowed for a special purpose ’ 
if the borrower fails to restore the thing on demand, he should 
be caught and forced to restore it and should also be fined.— 
(Katyayana in Smrtichandrika, p. 429. ) 

H2. ^ i 

WT ’?^?rTf it 

32. Having borrowed a thing for a special purpose, if 
the borrower fail to restore it in the same condition, he should 
be caught and forced to restore it, and should be fined the 
first amercement. -(Matsyapurana in Vivadaratmkara, p. 97.) 
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38. ^T5inqsr ] rig; ^i^ gr i 

n § ii 

33. If the thing has been horrowed for a special work, 
or for a stipulated time, — then in the event of the borrower 
refusing to restore it, either before the said work has been 
completed, or before the stipulated time has lapsed, — the 
borrower should not be forced to restore it. — (Katyayana in 
S-mrtichandrika, p. 427.) 

84. spigim ] srig^i^ ^iif^gtsf^ ?tg; i 

gf??T5fg' f# grfq Jifrui ii 

34. If after the completion of the work, or the lapse of 
the stipulated time, the borrower fails to restore it, even though 
asked to do so,— then, in the event of its being lost, or stolen, 
the borrower should pay its value. — (Katyayana in Smrtichand- 
rika, p. 428. ) 


Notes 

This applies also to cases where the loss has been due to circumstances 
beyond the man’s iOTxtxo\.—(,Smrtichaiidrika, p. 428.) 


85. But even before the completion of the work — or 
before the lapse of the stipulated time,— if it so happens that 
any further retention of the thing by the borrower would 
cause injury to the owner’s interests, then the borrower 
must restore it.— (Katyayana in Smrtichandrika, p. 428 and 
in Vivadaratnakara, p. 93.) ■ 


Notes 

If he does not restore it, he should be made to pay its price with interest, 

says 8mTtichandri'ha ip. 428), 
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.- 56 . 2. 238. ] I 


. .36. If a washerman loses a cloth given to him to wash, 
he shall pay its price less by its eighth part, if the cloth has 
undergone only one washing ; less by its fourth part if it had 
undergone two washings; less by its third part, if it had 
undergone three washings ; and less by half if ithad undergone 
four washings. - ^Narada in Viramitrodaya, p. 372.) 


,37. If tlie washerman wears the cloth given to him to 
wash, he should be fined three Pams ; if he sells it, or gives 
it out on hire, or pledges it, or lends it for a special purpose, he 
should be fined 10 Pawas. —(Yajna 2. 238.) 

38. 2. 178-180.] ^ I 

?r#r ^ HI’S ii 

■ ^WT f ?r«iT I 

1%: 3 flrcRn Hctt ii 

jf 5i 1%: II 

38. In fire gold remains unconsumed, it does not lose in 
weight ; silver loses 2 per cent in weight ; zinc and lead lose 
8 per cent ; copper, 5 per cent ; iron, 10 per cent ; coarse wool 
and cotton yarn gain 10 per cent in weight on being woven ; 
wool and cotton yarn on middling count gains 5 per cent ; 
those of the finer counts gain 3 per cent ; but in the case of 
embroidered cloths, there is a loss of the thirtieth part ; in 
the case of silk and tree-bark, there is neither loss nor gain in 
weight. — (Yajna. 2. 178—180.) 

Notes 

These proportions are to be borne in mind when making over the crude 
material to the manufacturer and receiving from him the finished product.— 
(Viramitrodaya, Tp. SIS.) 
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Rules for the Depositor and the Depository 

39. 12. 4. ] i 

39. One should entrust a deposit to another person after 
having fully examined the character of the place, house, the 
householder, and his caste, his many qualities, veracity and kind- 
red.— (Brhaspati, 12. 4.) [Quoted in Smrtichandrika, p. 415.] 

40. 12. 9.] ^ ^ I 

40. The depositary shall restore the deposit exactly as 
it had been entrusted to him, in the same manner and to the 
same person ; it should never be restored to the depositor’s 
next of kin (son and others).— (Brhaspati, 12. 9.) [Quoted in 
Smrtichandrika, p. 421.] 

41. 8. 180. ] ^rsTT i 

^ «r«?i stf : ii 

41. In the form in which one shall deposit a thing with 
another person, in that same form shall that thing be received 
back ; as the delivery so the recovery.— (Manu, 8. 180.) 

42. H5 8. 1 95.] 5j^ i 

frr?! *isit hi? : ii 

42. When a trust has been created privately and accepted 
also privately, then it should be restored also privately ; as 
the delivery so the recovery. — (Manu, 8. 195 ) 

Notes 

If the deposit was delivered as an open one, it should be restored as open ; if 
it was delivered sealed, it should be restored sealed ; if it was delivered before 
witnesses, it should be restored before witnesses ; if it was delivered without wit- 
nesses, it should be delivered without witnesses ; if it was delivered by the depo- 
sitor singly by himself, it should be restored by the depositary singly by himself ; 
if it was delivered by the depositor along with others, it shall be delivered by 
the depositary along with others . — i Vivadarattiakara, p. 86.) 

This is a rule that applies to all transactions ; but in the matter of deposits, 
it is absolute, — [Medhatithu) 
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f^ =g sr^ps!!^ II 

43. The depositor shall receive back the deposit only at 
the proper time, and never at the wrong time. If the deposi- 
tary restores it at the wrong time ( wn’thout being asked to do 
it) he should be fined double the value of the deposit.— 
(Katyayana in Smrtichandrika, p. 422 and in Vivadaratnakara, 
p. 93.) 

Notes 

‘ Proper time, ’—i.e., on the passing of the danger by fear of which he had 
entrusted his property to the other man (SwifieftnMdrifca) at the stipulated 
time \,VivMaratmkara). If the depositary restores the deposit before the 
lapse of the stipulated time, he does it through sheer wickedness and hence 
deserves punishment. —(?ei’adar«f«a/cara.) 

44. 12. 14. J m i 

crar ii 

44. In a ease where the deposit has been delivered pri- 
vately,— if a dispute should arise,— the only proof possible is 
the ordeal for both.— -(Brhaspati, 12. 14.) [Quoted in Smrti- 
chandrika, pp. 422-423.] 


Notes 

‘ Ordeal'— to be gone through by one or the other pB.vtj—iApardrkUf 
p. 664; Srfirtichafidrikd, p. 422 and Viramitrodaya, p. 366) by both parties 
— iyivadaratnakara, p. 95.) 

45. H sfNi: i 

. 45. Deposits are of two kinds— with and without witness- 
es ; the restoring .also should be with or without witnesses 
respectively.— I Narada inVivadaratnakara, p. 85 ; also Brhas- 
pati, 12. 8.) 

Restoring TO THE Depositor’s NEXT-op-KfN 

46. 8. 185. ] 5T II 

46, Deposits, open or sealed, should never be restored to 
the next-of-kin.— (Manu, 8. 185.) 
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Notes 

When the depositor who is living happens to be absent, the depositary;- 
should not hand over the deposit to- the depositor’s next-of-kin ; for if these 
latter go away, and the depositor demands it of the depositary, the latter will 
have to make it good~( l^lh’adr/raina p. 87.) 

^ of' kin ’ — Son, brother or wife. —{31 edhal ifh i. i 

47. TT5 8. 186. ] i 

5T s? sr u 

47. If, on the death of the depositor, the depositary, with- 
out being asked, restores the deposit to the depositor’s next-of- 
kin,— he should not be harassed by the king or by the deposi- 
tor’s relatives. —(Manu, 8. 186.) 


Notes 

The depository shall not return the deposit to the next-of-kin before the 
lapse of the stipulated time, unless he is asked to do so.— If the depositor has 
left several heirs, the deposit should be restored in the presence of all of them,— 
{ SmrUehandriha, p. 424.) 

48. Tti 8. 187. ] vTW i 

m f II 

48. In the event of the depositary not restoring the de- 
posit to the heir on the depositor’s death, the heir should try 
to secure it in a straightforward and friendly manner ; or being 
assured of the character of the depositary, he shall settle the 
matter by gentle me.ans.— (Manu, 8.187.-) 


Notes 

If it is found out that the Depository is not honest in his dealings, the heir 
shall adopt artifices and other strong mQ2iSnYeB,--(Vivddarat}idkara, p. 94.) 

On the death of the depositary, the person to whom the po^ssession of the 
deposit passes should restore it to the depositor. —iSmrtichandrikaj p. 424. ; 

The Arthasha stra (3. 12 • has the following rules on the subject of Deposits 
( a I If the depository returns the article deposited by one person to another 
person, he shall lose the deposit and shall make good the loss to the actual 
depositor. 

(b) Under the following circumstances, the depositary shall not be compelled 
to restore the deposit when the fort or the kingdom has been plundered by the 
enemy’s soldiers or robbers ;~when the village, or the trade- corporations or the 
cow-pen has been plundered by thieves ;--when the deposit has been destroyed as 
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the result of an intrigue when the village has been burnt by fire or washed 
away by floods, though he may have saved such parts of the deposit as 
could be saved and failed to save only what could not be saved ; ■ or when 
the flames prevented him from saving anything ; - when the boat bearing the 
article has sunk or has been robbed. 

{€) If certain commodities have been made over to an employee, for the 
purpose of carrying on the sale of the merchandise, the servant shall carry on 
the sale, and having sold the commodities in due course of time, shall pay to his 
employer all that has been obtained by the sale—the price of the commodities 
and also the profit made. -If hovvever he has sold them at the prices fixed 
by his employer, he shall pay these prices and not the profits that he may have 
made.— If the prices received have been lower than those fixed by the employer, 
he shall hand over to him whatever may have been received.— If the sale- 
agents are trustworthy persons, they should not be made to make good any loss 
that may be incurred' by the lo.ss or deterioration of the commodities.— If the 
commodities were made over for sale at other places, and at other times, the 
agents shall pay the prices obtained along with the profits— after having 
deducted from them the w^astage and also the costs incurred in the keeping 
of the articles —If the agent has taken the merchandise to foreign lands and has 
brought from there other commodities, he shall be given a share of the profits 
made on the sale of these latter commodities.— (Art/zas/iastm, 3. 12.) 



CHAPTER Vil 
SALE WITHOUT OWNERSHIP 
Definition 

1 . SIR? ] ^ 31 \ 

1. When a man sells another person’s chattel behind his 
back,— either what has been deposited with him, or what had 
been lost and found by him, or what he has stolen from the 
owner, — it is called ‘sale without ownership.’ — (Narada in 
VivUdaratnakara, p. 100.) 

5^»?ivTr^ ?i ii 

2. When a man sells another person’s chattel behind the 
latter’s back,— either what has been bailed to him for delivery, 
or what has been deposited with him, or what he had borrowed 
for use on a special occasion,— it is a case of ‘sale without 
ownership.’— (Vyasa in Vivadaratnakara, p. 100 and in Virami- 
trodaya, p. 374.) 

3. 13. 2. ] i 

3. An open deposit, a bailment for delivery, a sealed 
deposit, stolen property, a pledge, or what has been borrowed 
for use,— when anyone of these is sold by a man secretly, he is 
regarded as selling it ‘ without ownership.’ — (.Brhaspati 13. 2 ; 
Vivadaratnakara, p. 100.) 

What should be done by the Rightful Owner 

4. 5IR? ] Jtrgt ii 

4. When an article has been sold by a person who is 
not the owner, the rightful owner should obtain it from the 
purchaser.— (Narada in Smrtichandrika, p. 498.) 

241 


F. 31 
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5. 2. 168. ] %#r>s!i^T%# i 

5. When a chattel has been sold by one who is not the 
owner, the owner should recover it from the purchaser, who 
would be held to blame if he could not produce the vendor. — 
(Yajiia. 2. 168.) 

. 6. srf^ i 

6. If a man has lost his chattel (and discovers it in the 
possession of some one else), he should, first of all, prove, 
by means of witnesses and other evidence, his ownership over 
that chattel.- (Katyayana in Vivadaratnakara, p. 104.) 


Notes 

The whole procedure is thus summed up by Vivadaratnakara (p. 106) 

(1) The owner has to prove that the chattel belongs to him ; 

(2) In order to clear himself, the purchaser should prove that he is a bona 
fide purchaser ; 

(8) In support of this, he should produce the vendor ; 

(4) If he is unable to trace and produce the vendor, he should prove, that 
his purchase was open and public, by means of witnesses or other proofs. 
(See below.) 

7. ^l5rJ5C II 

7. If the owner succeeds in proving that the chattel had 
never been given away, or abandoned, or sold by him, then he 
establishes his ownership and obtains the chattel.— (Katyayana 
in Smrtichandrika, p. 502 and Vivadaratnakara, p. 104.) 

8. 2. 169. ] HsnfawTHRi fgh* i 

8. On discovering a chattel that he had lost, or which had 
been stolen from him, the owner shall have the person in 
whose possession the chattel has been found arrested (by the 
king’s officers) ; if the exigencies of time and place lead him to 
fear that the man would abscond if he went to report the 
matter (to the king’s oflScers), then he should arrest him him- 
self and hand him over (to the king’s officers).— (Yajna. 2. 169 
&rAArthashmtra,Z.W.) 
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Notes 

The above is the rendering of the rule as explained by Apararka, Mitak- 
^ara^ SmTtichandrika {p, md V'lramiU'odaya (p. 376). According to 
VivadaratYidkara the text embodies the following rule — ‘Having acquired a 
chattel by purchase and other means of acquisition, —if the purchaser happen 
to be accused by the owner of having stolen his goods, he should get arrested 
the person who had sold it to him ; if he is unable to catch him, he should, on 
being convinced of the ownership of his accuser, himself hand over the chattel 
to him/ 

The further procedure is thus prescribed in the ArtkasJmstra : -The officer 
shall thereupon question the man in possession - ‘ Prom where did you obtain this 
thing?'— If the man succeeds in showing the manner of his acquisition, —but is 
unable to produce the man who sold it to him, — he shall only be made to restore 
the chattel to its owner i,the claimant) and allowed to go without punishment.— If 
the man can produce the man who sold it to him, then the seller should be made 
to restore the price received and be punished like a thief.— If the seller succeeds 
in proving himself non-guilty (by indicating a lawful source from which he 
obtained the thing), he shall be let oft. --{Arthashdstraj 3. 16.) 


9. 13. 7-8. ] ?rT3T'55^: i 


9. In a case where the purchaser has bought the 
chattel in the open market-place, and in the presence of the 
King’s Officer, — but from a person whose habitation is not 
known to him, or who has since died (and who therefore 
cannot be produced), —the owner shall pay to him half the 
price of the goods concerned and recover it.— (Brhaspati, 
18. 7-8.) [Quoted in Vivadaratnakara, p. 109 ; also Marichi in 
Vivadaratnakara, p. 110 and in Smrtichandrika, p. 508.] 


Notes 

In this case as Brhaspati (13. 9) has explained, both parties (the owner and 
the purchaser) are penalised ; — the former for his neglecting to take due care of 
his property, and the latter for making a purchase from an unknown person. 

VtTamitrodayal(p. 381) remarks that this rule applies to a case where the 
owner is unable (to produce adequate proof of ownership ; if he is able to 
produce it, he obtains the property without having to pay anything. 
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What should be done by the Purchaser 

■ 10. sintt gigfirs i 

qar^fiif^^-gsT ^ ii 

10. After the owner has established his ownership over 
the property, the purchaser, in order to clear himself, should 
prove the genuineness of his purchase by means of witnesses. — 
(Katyayana in Smrtichandrika, p. 501 and p. 504, and in 
VivMaratnakara, p. 106.) - 

11. ^ I 

11. Having at first named the person from whom he made 
the purchase, if the purchaser drops that and takes his stand 
upon the genuineness of his purchase, — no purpose would be 
served by this latter, and he should strive after producing the 
vendor.— (Katyayana in Vivadaratnakara, p. 101 and in 
Smrtichandrika, p. 504.) 

12. I 

12. The purchaser is cleared by proving that his purchase 
was open and public. — (Narada in Vivadaratnakara, p. 107.) 

13. 13. 4. ] g i 

13. When the rightful owner turns up and establishes his 
ownership over the chattel, the purchaser should produce the 
man from whom he made the purchase ; by doing this he 
becomes cleared.— (Brhaspati, 13. 4.) [Quoted in Smrtichand- 
rika, p. 502 and Vivadaratnakara, p. 101.] 

14. gi aw i 

14. The purchaser should either prove that the purchase 
was open and public or produce the vendor ; and for this latter 
purpose, time should be given to him in proportion to the dis- 
tance of the place where the vendor may be residing. — (Katya- 
yana in Fiwdciraf na/cam, p. 101 .) 
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15. ] StW =5 f II 

15. The open character (bona fides) of the purchase is to 
be proved by means of reliable witnesses. -(Katyayana in 
Smrtichandrika, p. 504, and in Vivadaratnakara,v>- 106.) 

Notes 

This text is followed by the statement—* in this matter no other evidence 
either divine OT human^ is admissible.’ SmYtichandidklit'^ihe^Vai^ literally and 
qolds that in the case of disputes over * sales without ownership ’ no other evidence 
is admissible except that of witnesses. Vivadaratnahara and Yirmnitrodaya 
however hold that the other proofs need not be adduced so long as it is possible 
to adduce witnesses ; and in cases where witnesses are not available, recourse 
must be had to ordeals and other proofs. 

16. 8. 201. ] i 

H ii 

16. If a man obtains a chattel from the market, in the 
presence of witnesses, he acquires it with a clear title obtained 
by legal purchase. -(Manu 8. 201.) 

Notes 

Medhatithi adds- * If the thing has been purchased from one who is 
not the rightful owner of it, then the property is restored to the rightful owner 
and the bona fide purchaser obtains the price paid from the person who had 
sold it to him.’ 

According to VlramUrodaya (p. 3811, this applies to cases where the 
rightful owner is unable to establish his claim to the disputed thing. 

17. I 

%r qgi: H u 

17. If the purchaser has bought the chattel during the 
day, in the open market, in the presence of the king’s officers, 
he obtains it with a clear title — (Marichi in Smrtichandrika, 
p. 505 and in Vivadaratndkara, p. llO.) 

18. I 

18. The purchaser shall not conceal his title ; his clearance 
depends upon his title ; if he does not prove his title, he shares 
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the guilt and punishment with the vendor who sold the chattel 
without ownership. — (Narada in p. 108.) 

Duty op the King -Penalties 

19. 5TI 8. 199.] i 

H 5 II 

19. If a sale or gift is made by one who is not the rightful 
owner of the property concerned, it should be annulled. — 
(Manu 8. 199.) 

20. ^rsTiirm ^ i 

20. Sale, gift or deposit,— made without ownership- 
should be annulled.— (Katyayana in Smrtichandrika, p. 499 and 
in Vivadaratnakara, p. 104.1 

21. 3 I 

21. When the purchaser has produced the vendor, he 
should not be prosecuted any further ; after that the dispute 
lies between the owner and the vendor. — (Vyasa in Smrti- 
chandrika, p. 503.) 

22. 2. 172. ] fwaiir'sz ^ i 

H g II 

22. If a man discovers in another person’s possession, 
some chattel of his which had been stolen or lost, — and recovers 
it from that person without notifying it to the king, — he should 
be fined 96 Panas.— (Yajfta. 2. 172. ) 

Notes 

What the owner should do under the circumstances, has been laid down in 
Sec. 7 above. 

23. 8. 202. ] 3f«r i 

23. If the vendor cannot be traced, and the purchaser 
has cleared himself by proving the bona fide character of his 
purchase, he should be let off without punishment, but the 
property should be restored to the owner. — (Manu 8, 202.) 
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24. 13. 6. ] 3 gq: i 

Jj; (I 

24. In a case where there is no evidence, the King shall 
take into consideration the character of the parties concerned 
and decide the case and apportion the chattel between them, 
equally, or more or less, at his own discretion.- (Brhaspati 
18. 6 ; in Smrtichandrika, p. 506 and Vivadaratnakara, p. 109.) 


Notes 

'No Evidence." -The owner is unable to adduce evidence in proof of his 
long-established ownership ; and the purchaser is unable either to produce the 
vendor or to adduce witnesses to prove the bona fide character of his purchase ; 
the king shall test the character of the parties by means of spies, and others, 
as laid down under ‘ Deposits ’ and decide the case on that -(Viva dura t-- 

ndkara^ p. 109.) 

25. 5. 166. ] ^ 

=5 II 

25. If a man has sold a thing secretly, and under its price, 
—then the purchaser and the vendor should be punished like 
thieves.— (Visnu 5. 166, Viramitrodaya, p. 376.) 

26, 13. 10-11. ] i 

ST II 

26. When a man has purchased a chattel at a fair price, 
after having notified it previously to the King’s officers, no 
blame attaches to him ; but he should be dealt with as a thief 
if the purchase has been effected in an improper manner, —i.e., 
either within a closed room, or outside the village, or at night, 
or secretly, or from a wicked person, or at a very low price. — 
(Brhaspati, 13. 10-11 ; in Vivadaratnakara, p. 107.) 


Notes 

* Wicked persons '—according to Viramitrodaya (p. 375), this phrase 
includes slaves and other persons of that class. 
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27. If a man buys a chattel from a slave without the 
permission of his master, or from a wicked person, or secretly, 
or at a low price, or at an improper time, - he incurs the guilt 
of theft.— (Narada in Smrtichandrika, p. 501.) 

28. 2. 168. ] =a i 

28. By making a purchase either from a poor person, 
or in secret, or at a very low price, or at an improper time, 
he should be dealt with as a thief. — (Yajna. 2. 168.) 


Notes 

‘ Poor 'person ’ — a person for whom it is impossible to have come by the 
property in any rightful maxmev. — ^Mifakuira.) 

29. saafira: i 

m ^arfHa aan; ii 

29. In a ease where the vendor has been produced, he 
becomes east in the suit ; he should pay to the purchaser the 
price of the commodity sold, and to the king a fine, and he 
should restore the property to the owner. — (Brhaspati 13. 3 ; in 
Smrtichandrika, p. 503.) 

30. ai^a^a 2. 170. ] f^^?rar5fr%: ^sa i 

a^aa ii 

30. The purchaser becomes cleared by ’ producing the 
vendor ; the owner recovers the property, the King receives the 
fine, and the purchaser receives back the price he had paid for 
the chattel from the person who had sold it.— (Yajna. 2. 170.) 

31. ] flr^ar ?aif?r^s^ m >i5a a ac^aa( i 

^ aar ii 

31. In cases of sale without ownership, the seller should 
restore the chattel to the owner, repay the price he had obtain- 
ed to the purchaser, and a fine to the King, — (Narada in iSmrti- 
cAawdnM, p. 503.) 
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32. If the purchaser does not produce the vendor, or fails 
to prove the bona fide character of his purchase, he should be 
made to pay to the owner the amount claimed by him, and also 
a fine to the king.— (Kityayana in Smrtichandrika, p. 504.) 

33. ^ i 

33. If the owner fails to prove his ownership by means 
of witnesses and other proofs, he should be punished like a 
thief with a view to prevent such misbehaviour.— (Katyayana 
in SmrtichandTika, p. 505.) 

34. 2. 171.] i 

34. The owner has to establish his ownership by showing 
title and possession ; if he fails to do this, he should be made 
to pay the fifth part of the amount involved, as fine to the 
king. — (Yajna. 2. 171.) 


Notes 

‘Showing iiiZe’— adducing evidence of his having acquired it in the rightful 
mwxi&c.—iyivadaratnakara, p. 105.) The rightful means of acquiring have 
been enumerated in “ a Smrti ” quoted in Earasharamadhava (p.- 313) : ‘ Gift, 
purchase, reward for bravery, marriage-gift, inheritance from a relative.’ 


^ II 

35. If the complainant (owner) fails to establish his owner- 
ship of the chattel in dispute, he should be fined double the 
amount of the value of the chattel ; and the chattel should 
remain with the purchaser. — (Vyasa in Vivadaratnakara, p. 107, 
and in Smrtichandrika, p. 505.) 

F. 32 
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Notes 

The discrepancy between the light fine prescribed under B4and the heavy one 
prescribed in 35 has been explained by Yivadaratnakara (p. 107) by pointing out 
that the heavy fine is meant for cases where the claim set up is intentionally 
fraudulent, while the light one is for those where the man is found to have set up 
the claim under an honest misapprehension. 

36. wg 8.197-198.] i 

i 5 11 

?rqfTqf gwjj; i 

mg: ?qrs^?f%f^argi3: ii 

36. If a man sells another man’s property, without being 
its owner, and without the owner’s consent, he does not 
deserve to be treated like a gentleman ; though not actually a 
thief, he should be regarded as a thief ; — if he is related to 
the rightful owner, he should pay the penalty of six hundred ; 
—if he is not a relative, nor is he one having access to the 
owner, he shall be dealt with as a thief. — (Manu, 8. 197-198.) 


Notes 

In the latter case also, if the man has obtained the chattel from the owner’s 
household, from a member of the family,— and he has received it through 
folly or ignorance,-or if he .has obtained it himself in an open sale, -then he 
shall be only fined 600, and not punished as a thief. —{Medhatithi.) 



CHAPTER VIII 
JOINT CONCERNS 
General 

1. i 

1. When traders and others carry on business jointly, 
it is called a ‘joint concern.’ — (Narada in Vivadaratnakam, 

p. 111.) 

2. li.l-S.] I 

?n2T5?rq^: fe?iT: ii 

gTf%3??I?Ii: 51 ^qt it: fqjqt: U 

2. A man shall carry on business with such persons as are 
of noble parentage, clever, active, intelligent, conversant with 
coins, expert in income and expenditure, honest and brave; — 
and never with such as are incompetent, indolent, diseased, 
unlucky or destitute. —(Brhaspati, 14. 1-2 ; in Vivadaratnakara, 
p. Ill ; Smrtichandrika, p. 429 ; Viramitrodaya, p. 384.) 


Notes 

‘ Busmess '—such as Trade, Agriculture, Art, Sacrifices, Music, Robbery. — 
{Smrtichandrika, p. 429.) 

‘ DestiUite^ ~-i. e , without capital. -(Flram^irotZaya, p. 384.) 

3. qsraiqq] qf^jtT spq^Tqrr =q =^?Tqrr qqr i 
^rftqTqi^r^tqrt fttjjq: II 

3. Though all co-sharers in business— such as traders, 
agriculturists, thieves and artisans,— are ordinarily entitled 
to equal shares in the profit or loss of a joint concern, yet 
special rules become necessary for cases in which the cor- 
poration is formed without any such explicit understanding. — 
(Katyayana in Smrtichandrikd, p. 441.) 

261 
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Corporation op Tradesmen 


4. 3. 2. ] i 

gnsTR^R: Sj€i: ?i%S5T’ajff!5rr: U 

4. When several partners are jointly carrying on busi- 
ness for the purpose of making .profits, the supplying of capi- 
tal forms the basis of such business; each should there- 
fore contribute his proper share towards the capital. — (Narada, 
3. 2.) [Quoted in Vivadaratnakara, p. 111.] 


5. ^ 3. 3. ] ri i 

R«ir gsr n 

5. The expenses, the loss and the profit of all the 
partners are either equal or more or less, in accordance with 
the share of capital contributed by each. — (Narada, 3*3.) 
[Quoted in Vivadaratnakara, p. 111.] 


6. 14. 3. ] r: i 

oTivi % f| ti 

6. As an equal, larger or smaller share of the capital has 
been contributed by a partner, in .the same proportion shall he 
pay the expenses, do the work and take the profit. — (Brhaspati, 
14.3 ; in Vivadaratnakara, p. 112 and Smrtichandrika, p. 430.) 


7. 14. 4. ] 




7. In the case of persons investing gold, grains, liquids or 
other things, the profit of the partners shall be in accordance 
with the share of capital contributed by each.— (Brhaspati, 
14. 4.) [Quoted in Smrtichandrika, x>- 430.] 


8. 2. 259. ] 1 

RSJT^ !?«IT gri II 


8. When a number of tradesmen carry on business 
jointly for the purpose of making profit, the profit or loss of 
each shall be either in proportion to the share of capital 
contributed by each, or as has been agreed upon among them- 
selves. — (Yajfia. 2. 259.) 



JOINT CONCERNS 


253 


Notes 

Business is said to be ‘carried on jointly’ when there is an agreement 
among a number of tradesmen to the effect that they would carry it on as a 
joint concern. Tradesmen and others have recourse to this method of doing 
business, for the purpose of making larger profits than they could make, each on 
his account.— The profit and loss of each of these partners are to be determined 
by the share of the capital contributed by each of them. Or when starting the 
business they may have entered upon an agreement to some such effect as ‘ A 
shall be the predominant partner and shall receive half of the profits and the 
other half shall be divided equally between B and C ’ and so forth.— 

$ara^) 


SJf 5: I 

9. When a number of tradesmen have formed a joint 
concern, they should carry on sales and purchases after due 
consideration of the nature of the merchandise, either in the 
presence or in the absence of one another, without any 
deception, nor concealing the commodities, and paying all the 
duties on the road. — (Vyasa in Smrtichandri'ka, p. 431.) 

10. 3 . 4. ] i 

10. The expenses incurred in the purchase of merchandise 
and the food on the journey, in defraying the toll-charges, the 
freights, and the expenses of keeping watch and ward over 
the valuable commodities,— all these shall be duly defrayed by 
the partners in accordance with the terms of their agree- 
ment. — (Narada, 3.4.) [Quoted in Vivadaratndkara, p. 112 
and Smrtichandrilca, p. 431.] 

11. 14. 5.] : i 

11. If any one of the partners has been so authorised by 
several partners, whatever property he may give or lend, and 
whatever written contract he may enter into, - shall be 
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regarded as having been done by all the partners.— (Brhaspati, 
14. 5. ; in Smrtichandrika, p. 431.) 

12. 14. 9. ] ^ I 

12. Partners in a joint concern shall be their own auditors 
and witnesses in all cases of dispute or cheating,— if there 
is no previous enmity 'among them.— (Brhaspati, 14. 6; in 
Smrtichandrika, p. 432.) 

13 . f%gm: i 

!aq#: ^ ii 

13. When any one among the partners is found to have 
practised deceit in purchasing or selling, he should be cleared 
by oaths (ordeals) this same rule should be followed in 
all disputes. -(Brhaspati in Smrtichandrika, p. 432.) 

1 4. 2. 265. ] Biir' i 

14. If any one of them is found to be crooked, the other 
partners should turn him out, depriving him of any profits 
that he may have earned.— (YajQa. 2. 265.' 


Notes 

‘ Crooked f *—e.g., secretly carring on business on his own individual 
^i:>toxxnt.—{Apararka.)— Depriving Mm^ e#c./—7’.e , repaying to him only his 
share of the capital, — [Vivadnratnakara^ p. 115.) 

15. 2.265. ] 1 

15. If any of the partners is honestly unable to do his 
share of work in the concern, he should have it done by some- 
one else as his substitute.— (Yajna. 2. 265.) 


Notes 

‘ Tforfe ’—such as looking after the stores, examining the accounts and so 
forth.^(il!fi^aA;fara.) 
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16. 14. 8.] 5(igg; | 

^T 3Jt{T WWR: II 

16. When any loss or diminution has occurred through 
the act of God or king, it should be borne by all the partners in 
proportion to their respective shares. — (Brhaspati, 14. 8 ; in 
Smrtichandrika, p. 432 ; Vivadaratnakara, p. 113.) 


Notes 

'Loss ’ — of profit; — ' diminution ’—in the capitai. - [Vivadaratnakara, 
p. 113.) 

17. |f5q% 14. 9.] qiqqu?: i 

17. When any one partner, acting without the assent of 
other partners, or against their express instructions, injures the 
joint property, through negligence,— that loss has to be made 
good to all the partners by that same man. — (Brhaspati, 14, 9; 
in Smrtichandrika, p. 432 ; Vivadaratnakara, p. 113.) 


Notes 

' me e ’—stands for stupidity, cupidity, anger, and so forth.— (iSwrii- 

chandrikay p. 432.) 

18. 3. 5. ] siTiT5[rai%g q?! i 

g q: f II 

18. Each partner is responsible for any loss incurred 
through his want of care, or through his acting against the 
instructions of, or without authorisation from, all the other 
partners. — (Narada, 3.5 ; in Vivadaratnakara, p. 114.) 

19. 2. 265. ] wife's i 

19. When a loss has been caused by any one partner hav- 
ing acted through negligence, against the instructions of other 
partners, or without their assent, — he should make it good. — 
(Yajna, 2. 265.) 
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Notes 

The partners have told the man not to deal with a commodity in a certain man- 
ner,-and he does exactly what he has been told not to do; -or when he does 
something without the consent of the other partners or when he does not take 
sufficient care of the business if for any one of these reasons, the property of 
the corporation suffers injury, the man responsible for it should make that loss 
goo^.--{Mitak^ara,) 

20. 22. 66. ] i 

20. If a partner has saved the merchandise from dangers 
(due to the king or to robbers and 'so forth), -he should receive 
the tenth part of that merchandise as his reward.— (Yajna. 
2. 265.) 


ii 

21. That partner who, by his own efforts, saves the mer- 
chandise from dangers due to the act of God or of the king, 
shall receive the tenth part of that merchandise ; the remain- 
der being distributed among the other partners according to 
their respective shares. —(BrhaSpati, 14.10; in Vivadaratna- 
kara, p. 114.) 

22. I 

22. If a partner has saved a commodity from thieves, or 
from floods, or from fire, he should receive its tenth part ; this 
rule applies to all commodities. — (Katyayana in Smrtichandrikd, 
p. 433 and in Vivadaratnakara, p. 114.) 

23. 14. 19. ] gg; i 

g qrqd q: qrwig ii 

28. That which has been lent by several persons conjoint- 
ly should be demanded also by them conjointly ; any such lender 
who fails to demand the loan together with his partners, — 
or otherwise to co-operate with them in the carrying on of 
the business, -shall forfeit his share of the profit — (Brhaspati, 
li. 19.) [QaoteA in Vivadaratnakara, 12Z.] 
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24. 3. 7.] 'ig; i 

?i5Hi> sfTrE^gt, n 

24, If any one partner should happen to die, his heir 
shall receive his share ; or if he has no heir, it shall go to some 
other partner who may be able to do the dead partner’s part 
of the work or to all the other partners who may do that 
work (Narada, 3.7; in Vivadaratnakara, p. 115.) 


NOTES 

In the place of ‘ death/ ^ mar anam’— which is the reading adopted 
by Apararka and Mitaksara and also by As ahay a— ^om.c texts read 
‘ vyasanam^ ’ * accident/ 

25. 3. 16-18.] gftrsp i 

?RrTs??i wrg ii 

^ ii 



25. If a travelling tradesman returning to his country 
should happen to die, the king has to keep his goods till his 
heirs turn up. — If there are no heirs, the king shall deliver the 
property to his relatives or connexions. On failure of these, 
the king shall keep it well-guarded for a period of ten years. 
When such property without an owner, which is not claimed 
by an heir, has been preserved for ten years, the king may 
keep it for himself. —(Narada, 8.16 — 18.) [Quoted in Fwada- 
ratnakara, pp. 115, 116, 117.] 


Notes 

The first claim is that of the handhus, ‘ relatives ' (relations on the mother's 
side, according to Mitak^iira ‘wife, daughter and other relations,’ according 
toApardrka ; — after that come the ' jndtis ' Sapindas or relations on the father’s 
side,’ according to Miidk^ara; ‘ Samdnodakas,’ according to Apardrka ). — 
In the absence of the ‘ 5and/i« ’ and the ‘ jndti,’ the property should go to the 
maternal uncle and such others— says Haldyudha,, according to whom 
‘ bandhu,’ and ‘ jndti ' stand for all near relations except the direct heirs. 

F.33 
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26. 14. 11-14.] *1^ « 

cR?I vTIt;^ II 

?wi*T5^gL f^qflr sr: i 
? giWT H ?t?I II 

?mi5s^^?r ^rgWT? gm i 

f^sn^ fWRT^’st II 

a^r aireg ii 

26. If a partner happen to die through an accident, his 
goods must be looked after by the king’s officers appointed for 
the purpose; -when anyone comes forward claiming to be the 
dead man’s heir, he should prove his claim by the evidence of 
other men, and then receive the goods. — Out of the property of 
a Sudra, a Vaishya or a Ksattriya, the king shall take respect- 
ively the sixth, the ninth and the twelfth part ; and the twen- 
tieth part from the property of the Brahmana. —After the 
lapse of three years, if no claimant should turn up, the king 
shall take that property ; the property of the Brahmana he 
shall bestow upon other Brahmanas. — (Brhaspati, 14. 11—14 ; in 
Vivadaratnakara, p. 116.) 

27, ?T5n ii 

27. The property belonging to a lost non-Brahmana, the 
king shall keep for a year and then take it.— (Baudhayana in 
Vivadaratnakara, p. 117.) 

28. 2. 264. ] ^ i 

gx f ?q: ii 

28. If a partner happen to die in a foreign country, the 
goods shall be taken by his heirs or bandhus. or jnatis, or his 
partners in business who may turn up,— and failing all these, 
by the king. — (Yajiia. 2. 264.) 

Notes 

(1) * Heirs the sons and other cfafldren iMitak^ara),--* Sons’ (Apararka). 
—(2) ^ ' —the maternal unde and other relations on the mother’s side 

{Mifak^araji—mfe, daughter and other relations (4pararA;a).—(3) 'Jnatis,’— 
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Sapindas other than children {Mitd*\—Samanodakas iApardrka)- — {i) 
^ A gatdh A other partners in the business who may have arrived.— (5) Failing all, 
the king. The order of precedence among these claimants shall be the same as 
that laid down in the chapter on Inheritance. The enumeration in the present 
text is for the purpose of excluding, from the present context, the pupil, the 
fellow-student and others, and including the tradesmen in the capacity of part-- 
ner. Among tradesmen also, the goods should go to one who is in a position to 
offer the funeral oblations to the dead man and to pay his debts ; if all the 
partner-tradesmen are equally so able, then the goods should be divided equally 
among them.~-(MUdksard.) 

Agriculturists 

29. 14. 21. ] =5 1 

^ ^T?if ii 

29. Agriculture should be undertaken by a sensible man, 
jointly with those who are his equals, in point of possessing 
cattle, labourers, seeds, and the implements of husbandry. 
— (Brhaspati, 14. 21 ; in Smrtichandrika, p. 434.) 

30. If 551% 14. 24. ] ^ spRnf«wn i 

^ grir ii 

30. A sensible agriculturist should not admit such cattle 
as is lean, very old, poor, diseased, apt to run away, one-eyed 
or lame. — (Brhaspati, 14. 24 ; in Smrtichandrika, p. 434.) 

31. 14. 22. ] Tq# ^ i 

31. The agriculturist should refrain from cultivating land 
on a hill or, land adjacent to a town, or to the king’s highway, 
barren soil, or land infested by mice. — (Brhaspati, 14. 22 ; in 
Smrtichandrilcd, p. 434.) 

32. ^f^ 14. 25. ] ^ Jmrat i 

32. When loss happens in the produce of a field, by reason 
of the deficiency of one partner in regard to cattle or seeds, — 
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it should be made good to all the partners by that partner.— 
(Brhaspati, 14. 25 ; in Smrtichandrika, p. 425.) 


Notes 

' Cattle or seeds ' - include other agricultural implements also— says Smrti- 
chandrikd, p. 435. 

The Arthashasfra (3. 14) has the following rules on this subject 

(a) If a number of persons carry on a work as one corporate body, 
the wages obtained by them shall be divided equally among the 
members. 

t J) Among a body of agricultural labourers working jointly— if any 
one happens to fall ill during the time intervening between the 
beginning of the agricultural operations and the reaping of the 
harvest,— he shall be paid according to the work actually done 
by him,— Similarly among a number of tradesmen acting jointly, 
if any one should happen to be disabled during the time inter- 
vening between the buying and disposal of the merchandise.— 
In either case if the sick member presents himself for working, 
he shall receive his full share. 

Co) If, after the commencement of the joint work, any member should 
desert the corporate body, he should be fined 12 panas. 

(d) Among joint workers, if any one should fall ill, the other members 
shall do his part of the work for ten days. 


Artisans 


33. 14. 27.] t 

33. That person is called by the wise, ‘ an artisan ’ who 
knowing the art, is able to work up gold or other metals, 
thread, wood, stone or leather. — (Brhaspati, 14. 27 ; in 
SmrtiehandriM, p. 435.) 

34. 14. 28. ] i 

^^‘5# «ratstr?r: ii 

34. When goldsmiths and other artisans carry on their 
work jointly, they shall share the remuneration in due pro- 
portion to the work done by each.— (Brhaspati 14, 28; 
Smrtichandrika, p. 439,) 
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35. !ERrt srT=5m=i% I 

85. There are four grades among artisans : (1) the man 
under training, (2) the trained man, (3) the expert, and 
(4) the master-artisan ; they shall receive one, two, three and 
four parts respectively of the remuneration received for the 
work done.— (Katyayana in Smrtichandrika, p. 435.) 


Notes 

‘ Master ^—one who is capable of making new designs. 

36. 14. 29.] =5TfT ^ i 

?nnj!T ^rrt 'I^T srg^ ti 

36. When a number of artisans are jointly building a 
house or temple, or digging a tank, or manufacturing articles 
of leather, the headman among them is entitled to a double 
share in the remuneration. — (Brhaspati, 14. 29 ; in Smrtichan’ 
drikk, p. 436.) 

Sacrificial Priests 

37. wg ?] ?r«ri i 

?r: ^ ii 

37. When a number of priests have been invited to officiate 
at a sacrifice, each will do the work assigned to him and receive 
the fee accordingly.— (Attributed to Manu, in Smrtichandrika, 
p. 436.) 

38. 8. 210.] i 

38. Among a number of priests officiating at a sacrifice, 
the chief men shall receive half of the fee ; those belonging 
to the second grade shall receive half of that; those of the third 
grade, the third part of that ; and those of the fourth grade, 
the fourth part.—(Manu, 8. 210.) 



262 


CHAPTER VIII 


3P. ng 8. 208-209.] ^4% jir 5 srcEra^f^nn: i 

H ?n srr?^ H5r ^ II 

?4 f ^ ^ I 

f>gT gif? f^^s^niRT =gri’^: ^ w 

39. Where specific fees have been prescribed for particular 
parts of the sacrifice, the priest who perforins the particular 
part shall receive the fee specifically prescribed for that part : 
thus it is that at the Fire-laying Rite, the Adhvaryu receives 
the chariot ; and at the Soma-purchase Rite the Brahman or 
the Hotr shall receive the horse and the Udgatri, the cart.— 
(Manu, 8. 208-209.) 


Notes 

Apart from the fee specifically assigned to the several priests,— the fee 
received for the whole body of priests in common shall be divided equally among 
them.--{Artkashastra, 3. 14.) 

40. HI 8. 206.] I 

Hf ti 

40. If a priest appointed to officiate at a sacrifice abandons 
his work, his associates shall pay him out of the fee only such 
share as may be in keeping with the work actually done by 
him.— (Manu, 8. 206.) 

41. R3 8. 207.] =9 \ 

ii 

41. If a priest abandons his work after the fees have 
been paid, he should receive his full share ; the work left un- 
finished should be got done by another. — (Manu, 8. 207.) 

42. 5n?? 3 .8. ] i 

42. When an officiating priest has met with an accident, 
another priest shall do his work for him and receive from him 
that portion of the fee which may be commensurate with the 
work done by him.— (Narada, 3. 8 ; in Smrtichandrika, j?. 439.) 
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43. 14. 3 5.] f^^TSTf^Rf «i?[T finra# i 

g^^f^sn f^T ^*if )l 

43. From among a number of persons performing an act 
jointly, if any one should meet with an accident, his part 
of the work shall be done by a kinsman of his, or by all his 
associates. — (Brhaspati, 14.15 ; in Smrtichandrika, p. 439.) 

44. =5^5irr:^ 5Ef|g^f^gg . . .g^g 

44. If in course of the sacrificial performance, an officiat- 

ing priest should happen to die, his work shall be completed 
by a person belonging to his Goira, or by his pupil. If thg 
man has no kinsmen, another priest shall be appointed. 
(Shankha-Likhita, in Vivadaratnakara, p. 117 ; and in Smrti- 
chandrika, p. 439.) . 

4.5. 8. 388.] i 

45. If a sacrificer forsakes an officiating priest, and if "an 
ofificiating priest forsakes a sacrificer,— each being capable of 
doing the work and free from disqualifications,— their punish- 
ment shall be 100 each.— (Manu, 8. 388.) 

NOTES • 

Before the completion of the sacrifice, if the sacrificer forsakes the Priest, 
or the Priest forsakes the sacrificer, —the forsaker shall be fined 250 Panas.-- 
{Arthmhastraf 3. 15.) 

Musicians, Actors, etc. 

46. 14. 30.] t 

gi^") ^«^5«gg grggR^ ii 

46. The rules laid down in connection with the corporation 
of artisans are applicable also to that of dancers and 
musicians. The man who knows how to keep time shall take 
a share and a half, and the singers shall take equal shares.— 
(Brhaspati, 14. 30 ; Vivadaratnakara, p. 125.) 
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Notes 

The rule referred to is section 31 above— that the chief man shall receive 
a double share. -■ 

Robbers 

47. 31. 32.] ^ ^ i 

(v.l. ^itrfiir) 

II 

^ g II 

47. When some property has been brought from a hostile 
country by robbers, with the permission of their leader, they 
shall hand over a sixth ■ (v.l. tenth) part of it to the king and 
share the remainder among themselves in due proportion : 
Four shares shall go to the leader ; one who has proved 
himself specially brave shall receive three shares ; one who 
has proved himself specially efficient shall receive two shares ; 
the rest shall receive a share each.— (Brhaspati, 14. 31-32 ; 
also Katyayana in Vivadaratnakara, pp. 126-126 : in Smrti- 
chandrika, p. 440.) 


Notes 

KatySyaria makes the ‘ tenth part ’ payable to the king. 

48. 5Ei?irair] ^ sreccTTsif ^ serf a? i 

^ II 

48. If, in the course of their operations, an associate 
happen to be captured, the amount that may have had to be 
paid for his release shall be paid by all the associates indue 
proportion.— (Katyayana in Vivadaratnakara, p. 126 ; and in 
SinHichandrika, p. 441.) 



CHAPTER IX 
RESUMPTION OF GIFTS 
Definition 

1. 4. 1.] g!TTT^i5ftr5si% i 

5mT rRC II 

1. A gift having been made in an improper manner, if 
the donor wishes to resume it, it is called Resumption of 
Gift. — (Narada, 4.1 ; in Vivadachintamani, p. 55.) 

Notes 

The gift may be regarded as ‘ improper/ either— (1) when what has been 
given is a thing that should not be given, or (2) when the thing has been given 
in an improper [manner, or (3) when it has been given to the wrong man, or 

(4) when it has been given by one without the consent of his father and other 
relatives, or (5) when the donor himself is too old and semle,-— (Vivadachinta- 
mani, p. 55). 

Cases of not handing over what has been given are to be treated like 
cases of non-payment of debts,— (Art has has tra, 3. 16.) 

Things that Should Not be Given. 

2. 15. 2. ] I 

2. (1) Common property, l2) son, (3) wife, (4) pledge, 

(5) entire property, (6) deposit, (7) what has been borrowed for 
a special occasion, (8) what has been promised to another 
person these are the eight kinds of things that should not 
be given. — (Bfhaspati, 15.2.) 

Notes 

* Common property — zeeoidmg V) Smrtichandrika (^, 442) this term 
stands for public property, i,e., roads,, paths and so forth.— But V ivadaratTior 
kara (p. 126) takes it in the sense of ‘property belongingto more than one 
person,' i,e,, joint property, 

3E^.34 
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^Wkat has been promised^ -Though mere promise is not enough to 
transfer the ownership, yet what has been even promised to one should not be 
given to another. — {S'nirtichandrikaf p. 442.) 

^ Entire property'— The prohibition of the giving away of one’s entire pro- 
perty refers to the person who has sons and grandsons living jointly with him ; 
hence, is not applicable to a man who, either has no offspring, or has already 
made over to his offsprings their share of the inheritance ; such a person may 
give away his entire property, —{SmrtiGhandrika, p. 442.) 

The giving away of these things has been forbidden, - (1) in the case of 
common property y on the ground of equity (2) in the case of the unwilling 
son and wife, on the basis of such express prohibitions as that by Katyayana, 
(below See. 6) ;~(3) in the case of the entire property, of one who has off- 
springs, on the basis of express texts (NSrada, 4. 4-5) (4) in the case of the 
son, also on the basis of texts (Yajna. 2. 175) ;~(5) in the case of deposits, 
pledges and borrowed things, on the ground that the man has no ownership over 
them. According to Smvtisdra, however, the gift of one's entire property is 
quite valid, because the man’s ownership over it is absolute ; all that the 
prohibition means is that the man making the gift would incur sin, not that 
the gift would be invalid -'{Vivddachintdma li, p, 55.) 

Mitdk^ara (p. 611) makes it clear that for making gifts out of ancestral 
property, only the consent of the sons is needed. 

3. 2. 175.] (a) m ^ i 

(b) 11 

3. (a) With the exception of the son and the wife, one's 
property may be given away, in so far as is commensurate 
with the interests of the family ; (b) the entire property 
should not be given away, if there is progeny ; (c) what has 
been promised to one should not be given to another. — (Yajha. 
2. 1750 


Notes 

{a} One can give away one’s property, to such an extent as may not 
interfere with the food and clothing of one’s family ;~(5) if one has progeny, 
the entire property shall not be given away; this refers to cases where the 
sons and grandsons are all living together in a joint family ; if they have become 
separated with their shares in the property, then the father can give away the 
entire property .— . ) 

(iz) A man may give away his property, — but not his son or wife ;— (5) so 
long as he has sons and grandsons, he . shall not give away his entire pro- 
perty ; —(c) the money and other things that he may have promised to one man 
shall not be given to another man. — There are three exceptions here : (1) son 
and wife, (2) what is required for the needs of the family, and (3) what is not 
absolutely one’s own.— a.) 
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The prohibition of the giving of the son refers to cases where the man 
has only one son (see next section),— p. 445, and, Para- 
sharamadhavai p. 225.) 

4. 1 

4. If a man has only one son, he shall not give him 
away ; nor shall a man accept the gift of an only son.— 
(Vashistha in Smrtiehandrika, p. 445.) 

Notes 

Even though the son may consent, an only one son should not be given 
away. — {VivddacMntdma>iij p. 66.) 

5. ^ ^srr: i 

5. The son and the wife, if unwilling, shall not be made 
objects of sale or gift ; so also one’s entire property ; these 
the man shall retain with himself.^ — (Katyayana in Smrti- 
chandriha, p. 445 and in Vivadachintamani, p. 56.) 


Notes 

If the son and the wife consent, they may be given away or sold ; but 
in the event of (1) the son, (2) the wife, and (3) the progeny not consenting, 
(1) the son, (2) the wife, and (3) the entire property shall be retained by the man 
for himself, and not given away ; such is the meaning.— ( Vivadachintamani ^ 
p. 56.) 

This rule is meant for normal circumstances ; under abnormal circum- 
stances, in times of distress, all these may be given away, as declared by 
KatyEyana (see below 21). 

This rule forbids the giving away of the wife and the son at ail times, even 
in times of distress,— as also the giving away of the entire property when there 
is progeny ; and what the other text of Katyayana (' They may be sold in times 
of distress, etc.') means is that in times of distress the son and the wife may 
be given after their consent has been obtained, and the entire property also 
may be given away after the consent of the progeny has been obtained ; but there 
shall be no giving away of the unwilling son or wife, or of the entire property 
without the consent of the progeny. - So that there is no inconsistency be- 
tween the two %^^^,--{Yivadaratndkaray p. 128; 2 ^.^q Vivadachintdmam. 
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, 6. 15. 7.] f^H^i m Hwr: i ’ 

6. Divided or undivided, all co-heirs are equally entitled 
to the immovable property ; no single parcener has the 
power to give away, pledge or sell the entire property. — 
(Brhaspati, 16. 7 ; in Smrtichandrika, p. 447.) 


Notes 

This refers to undivided inmovable property. The sense is that when 
* even divided co-parceners have equal claims, what to say of those who are not 
divided ?’ 

Even a single co-parcener however may do these, in times of distress. (See 
below, from Katyayana.) 

7. h i 

7. Even when one has promised a gift, one should not give 
it to a person beset with unrighteousness.— (Gautama in 
VivUdaratnakara, p. 133.) 


Notes 

The * unrighteousness ' meant is such as makes the man unfit to receive 
gifts. — (Vivadaratndkarai p. 133.) 

The ArthashSstra has the following : — 

{a) The entire property, the son, the wife and one's own self,— after 
having given away any of these, if the man repent of it, it may be returned to 
him. 

{h) If a religious gift has been made to an undeserving person, it may 
be resumed. —A friendly gift, if made to an evil-doer, may be resumed.— A gift 
for some purpose, if made to an undeserving person, may be resumed — 
{Arthashastray 3. 16.) 

8. 4. 4-5.] HParn# ^ i 

8, A deposit open or sealed, an article borrowed for a 
special occasion, a pledge, common property, son, wife, and 
the entire property when there is progeny, and what has bben 
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profnised to another, — these the teachers have declared 
to be such as should not be given away even when one is in 
distress.— (Narada, 4. 4-5 ; in Vivadaratnakara, p. 127 ; 

Vivddachintamani, p. 56.) 


Notes 

What is meant by the deposit being such as should not be given away is 
that it should not be given except as a deposit — a deposit may be given to 
another as a deposit. (See 18 below.) .The prohibition regarding the son refers to 
cases where there is only one son. —{Smvtichandrikd, p. 443.) 

Even in times of distress, (1) the^son, (2) the wife and (3) the entire 
property should not be given away without the consent 'of (1) the son, (2) the 
wife and (B) the offspring.— {Vivadachintamani, p. 56.) 

9. i 

?r!=gT%^ =5 f^r^: i 

9. Common property, what has been borrowed for a 
special occasion, a deposit sealed or open, a pledge, wife, 
wife’s property, and the entire property if there is offspring,— 
these nine have been declared by the wise to be ungivable 
even in times of distress. — (Daksain Smrtiehandrika, p. 443.) 

qg; ^^q* ^ i 

10. Barring the dwelling-house, one’s own entire pro- 
perty, in excess of what is required for the maintenance of the 
faniily, may be given away.— (Katyayana in Smrtiehandrika, 
p. 4:i5 ] Vivadaratnakara, p. 129; Vivadachintamani, p. 57 ; 
Viramitrodaya, p. 395.) 


Notes 

^ Barring the dwelling-house.* '—’This refers to cases where the man has 
only one house, — {Viramitrodaya, p. 395.) 

11. qi^] q ’sft gsirg sf^q^'lqTgrsqmig^TqT^ wg': i 

11. The woman shall not give away, or receive, a son, 
except with the permission of her husband.— (Vashistha in 
Vivadaratndkara in Smrtichandrikd, p. M6,) 
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Notes 


‘ Give aicay ’ — this includes selling also. 


What may be Given 


13, 4. 6.] I 

II 

12. Whatever property there is in excess of what is re- 
quired for the maintenance of. the family may be given 
away.— (Narada, 4. 6 ; in Smrtichandrika, p. 444.) 


Notes 

‘ Maintenance, '—stands for the necessaries of life, not luxuries. — {Smrti- 
£handrilca, p. 444.) 

13. 15. 3.] I , 

18. What is in excess of provision for the feeding and 
clothing of the family may be given away. — (Brhaspati, 15. 3 ; 
in Smriichandi'ika, p. 444 ; Vivadachintdmani, p. 57.) 

14. 15. 4.] HHTntTi^ ^ i 

flrwf%riH; II 

14. Whether ancestral or self-acquired, land and other 
property may be given away out of what has been acquired 
by the seven modes of lawful acquisition, — when it is in 
excess (of what is needed for the maintenance of the 
family).— (Brhaspati, 15. 4 ; in Smrtichandrika, p. 444 ; Fivo- 
daratnakara, p. 130 ; Vivadachintamani, p. 58.) 


Notes 

This refers to immovable property.— p. 394.) 

‘Seven moc^es ’—Enumerated in Manu 10. 15 : (1) Inheritance, (2) Finding 
of Treasure, , (3) Purchase, (4) Conquest, (5) Money-lending, (6) Work, 
(7) Receiving gifts.— All that is meant is that gifts can be made only out of 
lawfully-acquired property, and that also only such as can be spared from 
the maintenance of the family. — { FivacZaratnaAiara, p. 130.) 

What is meant is that any property that the man has, in any way, acquired 
absolutely for himself may be given at his own will-; but what he has acquired 
jointly with others can be given away only with their consent.—CP'iuniac/^r'iT^ita- 
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'15. 15. 6.] ^^Jr»iir5ra:i 

15. Self-acquired property may be given away at one’s 
own pleasure. - (Brhaspati, 15. 5 ; Vivadaratnakara, p. 130.) 

Notes 

' At pleasure,^ ^ i.e,, even without the consent of brothers and others. — 

( V'lramitrodayaj p. 

What has been obtained at marriage shall not be given away without the 
wife's consent; and no ancestral property shall be given away without the 
consent of the son. — iApararka^ 780.) 

16. 15. 5.] 1 

16. What is held by one as a Pledge can be given away 
only as a Pledge. — ^(Brhaspati, 15. 5 ; Vivadaratnakara^ 
p. 130.) 

Notes 

The gift of the Pledge or Deposit may be made in this form— ‘I am 
holding this property as a pledge or deposit, you also may keep it as a Pledge 
or Deposit, and restore it to the owner on realizing from him the amount due.' — 
( Vivadachintdmaiii, p, 59.) 

17 In times of distress one may give away, or sell, the 

son, the wife and the entire property. — (Katyayana in Smrti- 
chandrikaj p. 446; Vivadachintamani, p. 66 ; Vivadaratnakara, 
p. 128.) 

Notes 

There is no inconsistency between the two assertions (5 and 17), because 
what is asserted in 5 is that the son and the wife should not be given away even 
in times of distress,— and so also the entire property if there is progeny ; - while 
what is declared in 17 is that in times of distress the son and the wife may be 
given away with their consent, and the entire property may be given away 
with the consent of the progeny. So that v/hat is forbidden is the giving away 
of the unwilling son and wife, and also of the, entire property without the consent 
of the progeny . — {Vivdda7'atnakaT a, pp. 128 and 129.) 

These three may be . given away with the consent, respectively, of the 
son, the wife and the offspring. According to some people, even with the 
consent of the off spring j the entire property should not be given awa,y ; as the 
prohibit- on of the gift of the entire property has been made contingent upon the 
mere existence of the *o^^priiigf'~{V ivddachintam aiiiyp. hQ.) 
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18. 15. 6.] ^?T5rTH ’St I 

^gif^qT?q3Hg ^4 il 

18. When (a) a marriage-gift, (6) an ancestral property, 
and (c) what is won by valour, are given away with the consent 
respectively of (a) the wife, (6) the kinsmen, and (c) the master, 
the gift acquires validity. — (Brhaspati, 15. 6 ; in Vivadaratna- 
kara, p. 130 ; Vivadachintdmani, p. 58.) 

Notes 

(a) ‘ Marriage-gift ’—may be given away by the man with the consent of 
that wife at whose marriage he got the gift;— (6) 'Ancestral property* 
may be given away with the consent of such kinsmen as are living in the joint 
family ;~(c) what the servant has won in battle may be given by him with the 
consent of his mdtsier,— {Smrtichandrika, p. 446 ; ApararJca, p. 780.) 

‘ Marriage gift* — This stands for that part of the dowry which has been 
given for the bride’s use ; it is only in the giving away of such articles that the 
husband should require the wife’s consent ; which cannot be necessary in the case 
of such articles as have been given for the bridegroom’s own use.— In the case 
of * ancestral property,* immovahle as well as movable, which has not been 
partitioned, the consent of the co-parceners is essential. In the case of what is 
‘ won by valour f the master’s consent should be necessary only in the giving 
away of conveyances and such things, not in that of clothes and such articles.- 
[Vivddachintdniarii^p. 58.) 

(1) In the case Ancestral property- as the ownership of all the several 
co-parceners stands on the same footing— the giving away must require the 
consent of every one of them,— (2) In the case of all self-acquired property,— 
with the exception of the marriage-gift and what has been won by valour— 
the man is free to give whatever can be spared from the maintenance of the 
family,— (3) In the case of the marriage-gift the giving away requires the 
consent of the wife ; and in that of what is won by valour^ the consent of the 
master is necessary.— (4) In the case of such ancestral property as has been 
partitioned also, the giving away can be done only with the consent of the other 
co-heirs.— (yi'yddaratna/cara, p. 132.) 

19. ^15'# 15. 5.1 q I 

19. Neither the marriage-gift nor the ancestral property 
may be given away in its entirety. — (Brhaspati, 15. 5 ; in 
Vivadaratnakara, p. 130 ; Vivudachintamani, p. 58.) 

Explanation 

fMarriage^gift * --includes bIso what has been won by valour. What 
is meant by the prohibition herein contained is that the entire property cannot 
be given away without the consent of the off spring ; but with their consent, it 
could of course be given {Vivadaratnakara, p. 130.) 
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‘ Aneestral property’ —vr'cacAi'aas not been divided. -{VivMachintama'ii, 

p. §8.) 

20. 5[T?rTsriT5ii%®?m: i 

«n<T?^Ti- II 

20. Even a single member of the joint family may give 
away, or pledge or sell immovable property in times of 
distress, for the sake of the family ; specially for a religious 
purpose.— (Smrtyantara in Smrtichandrika, p. 447 ; in Virami- 
trodaya, p. 395 ; in Apararka, p. 780.) 

Explanation 

This refers to partitioned ancestral immovable property. -(Smrti- 
chandrikaf p. 447.) 

The meaning is that in times of distress, immovable property can be given 
away, pledged or sold by a single member of the family with the consent of 
such co-parceners as have not been separated. p. 780.) 

21. 2.176. ] n 

21. What has been promised must be given ; and having 
made a gift one should not resume it.— (Yajna. 2.176.) 


Explanation 

When something has been promised to a person for a religious purpose, 
it should be given to him if the donor remains firm in that purpose ; if he 
deviates from it, then it should not be given to him. —What has been given 
in the right manner should not be resumed ,* but what has been given in the wrong 
way should certainly be resumed — {Mitaksard,) 

22. ^r: i 

ST ii 

22. When a man has voluntarily promised a gift to a 
Brahmana,— if he does not give it, he should be made to give 
it, like a debt and should also be fined the first amercement. — 
(Katyayana in Smrtichandrikd, p. 449.) 

Valid Gift 

23. SIR? 4. 8.] 'eHig; 5R37^TT?r: I 


F. 35 
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15. 8.'] • 

23. (a) What is paid for a purchased commodity, (6) wages 
for work done, (c) what is given as a reward for satisfac- 
tion, (d) what is given from affection, (e) what is given in 
gratitude as recompense, (/) what is given for women, (g) 
what is given through kindness, and (h) what is presented 
through devotion, — these eight kinds of gifts are valid.— 
(Narada, 4.8 ; also Brhaspati, 15. 8.) 


Explanation 

given to dancers and musicians (Vivadachint^ina'ii^ p. 60 
and Smrtichandriica, p. 449) Given to persons conveying happy news, such 
as that of birth of a son. —(Apardrka, p.78L) 

‘ Given for luovien '—What is given to the bride's people before marriage 
{SmrtiGliandrikaj p. 449),— Present to one's wife [Apararka, p. 781). 

^What is given through kindness,’ —OhsLuidble gifts to the poor and 
destitute {Mayukha, p. 204. )— What is given for religious purposes (Vivddara” 
tridkara, p. 133). Gifts made to one's son and such others as a mark of favour 
{Vivddachintdma^ii, 

^ yaZi'cZ’— That is, they should not be resumed. — (SmrticZ2.awcZr?7£a; p 449.) 

Brhaspati adds Shraddha Faith, Devotion, to the seven enumerated by 
Narada. 


Invalid Gift 

24. 15. 8.] i 

24. What has been given by one angry, or resenting an 
injury, or through inadvertanee, or by one distressed, or by a 
minor, or by one insane, or terrified, or intoxicated, or too old, 
by an outcast, or an idiot, or by one afflicted with grief or 
illness,— or what is given in jest all such gifts are void. - 
(Brhaspati, 15.9-10.) 

Explanation 

‘ Narmadattam ’— Given in jest (Smrtichandrika, p. 463) ‘ given play- 
fufly ’ (FiiiSdarafna/cara, p. 136). ^ 
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^TooolfP—One whose sense-organs have become decayed. — {Vivada- 
cJiintamam, p. 62.) 

Katyayana (in Vivadaratridkaraf p. 135) adds * what is given to win the 
love of a woman/ 

25. 9. 11.] g i 

^rrffTOw 5rra^T^=E^?n =3 ii 

"O 

25. The following gifts are invalid : What has been given 
by a man under the influence of fear, of anger, or of grief, —by 
one suffering from disease,— what is given as bribe, or in jest, 
or by mistake, or by fraud what is given by a minor, by an 
idiot, by one who is not his own master, by one distressed, 
or intoxicated or insane,— by an outcast, —and what is given 
with the expectation of some work in return. It is also an 
invalid gift when it is given through ignorance, to an unworthy 
person who represents himself to be worthy, or for an immoral 
purpose. — (Narada, 4. 9 — 11 ; in Vivadaratnakara^ p. 134.) 

Notes 

‘ Pea7^ '—From the man to whom the gift is made— and the other conditions 
are meant to be so violent as to upset one's mmd,—{Vivddarat7idkara, p. 135.) 

' Vyatydsa ‘ mistake, ’ in regard to the object given or to the person to 
whom it is given (Vivadachintama'ii, p. 61, also yivadaratndka7''af p. 185 
and Pardsharamddhava, p. 223, which confines it to mistake in regard to the 
article given) ; so also Mayukha, p. 204, which latter confines it to mistake in 
regard to the recipient It may be taken as ‘ Interchange '-—A giving one 
thing to B who gives another to A. — iVlramitrodaya, p. 898; also 
Mitaksard.) 

' Fraud ^-—e.g.. f while really presenting only a hundred^ declaring and re- 
presenting it to be a thousand.— iViramitroday a, p. 398) ; or knowing that a 
cow is going to be given to A, B disguises himself as A and receives the cow. — 
{Mayukha, p. 204.) 

*Mud/ia Tlliterate, ignorant of the Veda and worldly experience,' - 
(Viramitrodaya, p. 898);—* bewildered in regard to the recipient ' {Snirti- 
chandrikd, p. 451)— *One who, by his very nature, is unable to discriminate 
between right and wrong. ' — ( Vivddaratndkara, p. 135) ; — * Idiot ' ( V ivdda- 
chintdmani, p. 61.) 

* jBa^u'—*Minor— under 16 years old' {Mitaksard and Pardsharamddhava, 
p. 228) ‘ anyone who is unable to discriminate between what ought and what 
ought not to be done, '—not necessarily Si. Minor. ( V ivddaratndkara, p. 135. ) 

* One who is not his own master '—the son, the slaye and so forth,-- 
' (All) commentators. 
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‘ What is given in expectation^ etc., ’—That is, to one who has not readily 
done that seYYice.—(Viramitrodaya, p. 398 and Smvtichandrikd, p. 451.) 

' Bribe ’—Thus defined by KatySyana (quoted in all the Nibandhas)— What 
is given to one who is going to expose theft, crime, misdemeanour, adultery, 
—or to one who is going to depose falsely, — is called Bribe ; this should not be 
given, even though promised ; the receiver of the bribe as also the intermediary 
are to be punished.’ 

^ Arta ’—distressed, e.g., when a man being carried away by a swift stream 
cries out ^ I shall pay a hundred gold-pieces to anyone who saves me from 
death ’—says Asah^ya— (see next section). 

26. ¥T55rm] i 

ST ?T«TT II 

26. When a man who is on the point of death says ‘ I 
shall give my entire property to any one who saves me, ’ — 
such a gift, even though made, would be invalid. —(Katyayana 
in Smrtichandrika, p. 450 ; Vivadaratnakara, p. 134.) 

27, 11.] 

cT^ iW’igqin; ii 

27. When anything has been given through desire for a 
gift in return,— or to an unworthy person mistaken for a 
worthy person,— or for an immoral purpose,— the owner may re- 
sume that gift. — (Brhaspati, 15.11 ; in Vivadaratnakara, p. 136.) 

28. i 

3T?T*sj5 sr si g i 

^ sTirTt ^sc!T3it?inrar ^ ^ i 

=5 SI SI ^ fll^} II 

28. Immovable property and cattle, even though self- 
acquired, cannot be given away or sold without the consent 
of all one’s sons. There can be no sale or gift of any such 
property as would be the means of livelihood for sons already 
born and those yet to be born. — (Vyasa in Vlramitrodaya, 
p. 395.) 

Notes 

’’ ‘5ons’— Those that have attained their majority. -(yfr(iwifroci«j/a, 

P- 395,) 
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29. ng 8. 21 2.] wnM ^ sura; i 

ST ?isn gg;??iig sr as=sT ?t^ sfrtg; ii 

29. When a man gives money for a pious purpose to 
another who asks for it,— if, subsequently, it is not used for 
that purpose, then it shall not be given to him.— (Manu, 
8 . 212 .) 


Notes 

This means that (al what has been promised should not be given and (6) 
what has been given should be taken away.— 

30. TTf 8. 213.] gqf^^si m gg: i 

ii 

80. If, through arrogance or greed, the man should seek 
to recover the gift, he should be made by the king to pay one 
gold-piece, as an expiation for that theft.— (Manu, 8. 213.) 

31. spitsttjr] gr snf^ ni^^Rsirig: i 

g ^ sn^r i 

81. Healthy or distressed, when a man has promised a 
gift for a religious purpose,— if he happen to die without 
having given it, his son shall certainly be made to give it. — 
(Katyayana in Smrtichandrika, p. 453.) 

32. Rg 8. 165.] ^^T^TJrf^Jifg i 

?T5T ii 

32. Fraudulent mortgages and sales, fraudulent gifts 
and acceptances,— as also all transactions wherein he detects 
fraud,— the king shall nullify.— (Manu, 8. 165.) 

33. «it st^^t i 

gri^TRtft 5T «T ^«r=gR ii 

jqiiw ^ 5*n5srl%^T'ai; r tti wig i 
ii 

33. When a bribe has been promised for a certain 
work, — even if that work be accomplished,— the bribe should 
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never be given ; if it has been given, it should be taken bhck by 
force ; and the receiver should be fined eleven times the 
amount of the bribe. — (Katyayana in Vivadaratnakaiu, p. 135.) 

Penalties 

34. SIR?] I 

II 

34. He who accepts an invalid gift and he who gives 
something that should not be given, ~ both of these should be 
punished by the righteous king.— (Narada in SmrtiehandriJca, 
p.454.) 

Notes 

The implication of this is that, if a thing that should not be given has been 
given, the king shall h^ve it'ret\u:ned. --{Smrtichandrika, p. 444.) 

35. Jrfg^«lTSR[tgR ^^5^: H 

35. If a man, having promised a gift, fails to give it, he 
should be fined by the King one 'Swvarno ’— (Matsyapurana 
in Vivaiaratnakara, p. 132.) 



CHAPTER X 

law of employer and employee 
Employees Classified 

1. 5. 3-4.] I 

g; i 

<5^ sjf am??: i 

gmi?i,f?laTfq?!r: ii 

1. There are five kinds of employees : (a) Pupil, (h) Ap- 
prentice, (c) Hireling, (d) Manager, (e) Slave.— The one charac- 
teristic common to all these is that they are not their own 
naster. — (Narada, 5.3-4 in Vlramitrodaya, 401.) 

Notes 

The first four are called ‘ Karmakara,’ ‘servitor’ or ‘labourer.’ The 
listinction between the ‘ servitor ’ and the ‘ slave ’ is thus explained by 
Vlramitrodaya (p. 405).— When the man surrenders himself entirely and 
ibsolutely to the service of his master, he is a ‘ slave ’ ; when he simply under- 
akes to serve the master (without surrendering himself entirely), he is a 
servitor ’ or ‘servant.’ 

Pupil 

2. i 

2. The duty of the pupil is to reside with the teacher 
[earn the Veda under him and at the conclusion of his study, 
pay a decent fee to the teacher and take the final bath ; 
finally returning home to set up a house for himself.— (Narada. 
in Smrtichandrikd, p. 459.) 

Apprentice 

3. 16. 6:] i 

3. Working in gold and other metals, dancing, singing 
ind the rest are known as ‘ craft ’ ; for the purpose of learn- 
ng an art, the apprentice shpuld do work in the teacher’s 
aousehold.— (Bfhaspati, 16.6.) 

279 
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Notes 

" WorUng in gold, etc, '—The craft of the goldsmith. Those named here are 
only by way of illustration ; the work of the mason, the potter and such other 
artisans are all meant to be included.— p.* 456.) 

4. 5. 16.] I 

4. If a youngman wishesto be initiated into his own craft, 
with the sanction of his relations, he should go and live with a 
master,— the exact duration of apprenticeship having been 
previously fixed. — (Narada, 5.16.) 

5. 5. 17.] 9rT=gni: i 

ST =gT5Jni; r 

5. The master shaH teach him at his own house and shall 
feed him ; he should not make him do other work ; he should 
treat him like a son.— (Narada, 5. 17 ; in Smrticlmndrika, 
p. 466.) 


Notes 

As the apprentice is not to be made to do any other work, the only 
way in which he can serve the master is through handing over to him the product 
of his craft during apprenticeship.— p. 456.) 

6. ^cJIPJST] spg ST I 

6. If the master does not teach the craft to the 
apprentice, and makes him do other works he should be 
fined the first amercement, and the apprentice should with- 
draw himself from him.— (Katyayana in Smrtichandrika, 
p. 457 and Vlramitrodaya, v- 4:0S.) 

7. 5. 18.] ^ sR?stT=gTST i 

5^5ng[i?Tf^TT5?i: ^TSf % II 

7. If the apprentice forsake the master who is instruct- 
ing him and whose character is unexceptionable,— he should 
be compelled by force to remain with the master, and should 
suffer corporal punishment and confinement.— (Narada, 6.18 ; 
in Smrtichandrikd, T?‘ 
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8. 5. 19.] i 

rl^ qrj; ^qfgr II 

8. Even if his course of instruction be completed before 
the stipulated period, the apprentice should remain with 
the master till the expiry of that period ; whatever work he 
may do during the time, the product thereof shall belong to 
the master. — (Narada, 5.19 ; in Smrtichandrika, p. 457.) 

9. 2. 184.] ^ i 

9. Even after he has learnt the craft, the apprentice 
shall continue to reside with the teacher till the expiry of the 
stipulated time, receiving his fooding from the master and 
making over the products of his work to him. — (Yajna. 2.184.) 

10. 5. 20] i 

10. After having learnt his craft in the stipulated time, 
the apprentice shall pay to the master an adequate fee to 
the best of his power, and, after obtaining his permission, 
shall return home. — (Narada, 5.20 ; in Smrtichandrika, p. 457.) 

11. . fR^qs^nu] ^ fw?it %vq m si i 

^0^: II 

11. A master who, having received his fee, does not 
impart instruction in the craft, should be fined by the king.— 
(Matsyapurana in Vivadaratndkara, p. 163.) 

Hireling 

12. SIR? 5. 22-23.] q^^i n«q^rssrJT: I 

^rfesT^q^^qi ^qitqr ^?if«iqT ii 

^13^ I 

sTRqilissw; srNi^sir ^ ii 

12. Hirelings are of three kinds — Highest, Middlemost 
and Lowest. Their wages are fixed in proportion to their 
skin and to the value of their services. — Warriors constitute 
the highest class ; agriculturists, the middlemost, and carriers 
and domestic servants, the lowest.— (Narada, 5. 22-23; in 
Flramitrodayaj pp. 404*405.) 

F.)36 • 
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13. 16.7-8.] ^ 3 ^ i 

^4 ?r?53[ifti5r: fqfg; c[«lTS554s45ff?ft 5R: II 

ggKrTs^vrat jr>fE: ?r«ir sq^: i 

^ d i 

is. Another classification of Hirelings is as follows : — 
(a) Working for his wife— one who marries a slave-girl and 
works for her master ; (6) working for wages — one who works 
in return for cash-w ages ; (c) working for share— one who 
does work and receives payment in the shape of a share in 
the product of the work. — (Brhaspati, 16. 7-8.) 

14. Vim^T: I 

tr«iT ^ 5r4g g ii 

14. Hirelings working for share are of two kinds — consist- 
ing of (a) agriculturists and (6) cattle-tenders ; the former 
receive a share of the produce of the land and the latter a 
share of the milk.— (Narada quoted in Vivadaratnakara,'^. 143 ; 
in Vlramitrodaya, p. 405 and in Smrtichandrika, p. 458.) 

15. i 

15. A hireling may be engaged for a day, a fortnight, a 
month, two months, six months, or a year. — (Brhaspati, 16. 9 ; 
in Smrtichandrika, p. 458.) 

Manager 

16. 5. 24.] gmqft i 

4Tsf^5E4f?rt II 

16. The manager is one who has been appointed to 
supervise the work of all other servants [or, according to 
another reading, to manage all the properties of the master], 
and to superintend the household. He is also called 
‘ Kauttumhika ’ (general family servant).— (Narada, 5. 24; in 
SmrtichandriM, p. 459.) 

Notes 

According to Vivadaratnakara (p. 143) there are two persons mentioned 
here : (o) the manager of all properties, and (6) the manager of the household. 
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17. 5. 6-7.] i 

?s?f; i 

^vf 5 7^11 II 

17. These four classes of employees ( the Pupil, the 
Apprentice, the Hireling and the Manager ) do such work 
as is called ‘ pure all ‘ dirty ’ work being done by the fifth 
class of sZaves— (Narada, 5. 2.5);- such work for instance, as 
sweeping of, the gate-way of the privy, of the road, and of the 
place for rubbish ; shampooing the secret parts of the body; 
removing of food-leavings, of ordure or of wine ; rubbing 
the master’s limbs.— (Narada, 5. 6-7 ; Smrtichandrika, p. 459.) 

Slaves 

18. 5. 26-28.] ^ifsn^reisir ^ssr> ^nn|'TrjRr: i 

sn%r: =3 ^r: ii 

Tif mg: fiia: i 

aaTffir?ggna: ii 

ai-aifa: i 

^ar aiaia: 

] 8. There are fifteen kinds of slaves ; (1) born in the 
master’s house, (2) bought, (3) received in gift, (4) hereditary, 
(5) maintained during famine, (6) received in mortgage, (7) 
enslaved by being released from a heavy debt, (8) captured 
in battle, (9) won through wager, (10) one who has surrender- 
ed himself saying ‘I am thine,’ (11) an apostate from 
renunciation, (12) enslaved for a stipulated period, (13) one 
who has become a slave for securing maintenance, (14) one 
enslaved on account of his connection • with a slave-girl, 
and (15) self-sold.— (Narada, 5. 26 — 28 ; in Smrtichandrika, 
pp. 463-464.) 

19. gg 8.415.] I 

19. There are seven kinds i of slaves: (1) captured in 
battle, (2) slave for food, (3) born in the house, (4) bought, 
(5) received in gift, (6) hereditary, and (7) slave by punish- 
ment.— (Manu, 8. 415.) 
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Notes 

Ai)ararA;a (p. 789), Miiak^ara (2.182) and Parasharamadhava (p. 240) 
remark that Manu's sevenfold classification is not meant to be exhaustive ; the 
complete list is the one supplied by Narada (above). 

5i0. 5? I 

20. [Men of the three lower castes only can be slaves] ; 
the Brahmana shall never be a slave.— (Katyayana in 
Smxtichandrika, p. 460.) 

21. ^^5. 151.] i 

21. One who makes a slave of a member of the Brahmana 
caste shall pay the highest amercement. — (Visnu, 5. 161 in 
Smrtichandrika, p. 463.) 

22. 2. 183.] «r afe^>TRr: i 

22. Among the four castes slavery is ordained in the order 
in which they are mentioned, not in theinverse order.~(Yajfia. 
2. 183 ; and Katyayana in Parasharamadhava, p. 243.) 

Notes 

The meaning is that a person of the lower caste can be the slave of a person 
of the higher caste, not vice versa. — (Apararka.) 

23. 8. 412.] 3 ffsng; i 

>^11 

23. If a Brahmana makes sanctified twice-born persons do 
servile work, against their will,— he shall be fined by 
the king six hundred.— (Manu, 8. 412.) 

Notes 

According to Medhatithi this refers to BrEhmanas, not to all the three 
*twice-born’ castes ; the meaning is that if a BrShmana makes his fellow-caste- 
man do such servile work as the washing of feet, removing of offal, sweeping and 
so forth, he should be fined 600, if he does it through greed ; if he does it through 
' malice, the fine should be heavier. 

^ Six liundred ' — Panas are meant. — (Apardrka, p. 789.) 

‘Servile work ’—such work as should be done by the Shtidra only. 
iVivddachintamani, p. 72).— This implies that all the three 'twice ’-born 
castes are meant, not the Brahmana only. 
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24. Ttg 8. 41 1. ] ^ =3 sTTfr^it^ i 

II 

24. If a Ksattriya or a Vaishya is in want of livelihood, 
the Brahmana shall support him and make him do his own 
work.— (Manu, 8. 411.) 


Notes 

^Own work,^ —The BrTihmana’s own work, such as the fetching of water, 
fuel and such things, but not such work as personal attendance, washing of 
unclean things and the like. - {Medhatith i . ) 

25. crf5 ^Tn?r: i 

craif^ ii 

25. If the Brahmana voluntarily becomes a slave, he may 
do even servile work for a Brahmana endowed with learning and 
character ; but of his own accord ( and in the spirit of helping 
the master), and without receiving any wages ; but he shall 
never do any ‘dirty’ work.— (Katyayana in VlTamit7'odaya, 
p. 407.) 

Emancipation of Slaves 

26. i 

^isf^ ii 

g g5Eg sri%#r^si% gra ^4=5g 11 
?rgr^T^^'i ^igng rii^g I 

?iT%risfg ggg?gr ^grift g^ggi^g^ii 
g?gi g^gfi- 1 

?raiffg55ggg> 5 ^ mg: ^g: II 

nfe^fhfjigigg 5^?g; 1 
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f^CT5^raT?5 3^^ il 

?ri%5Etm ^ fTffif m i 

26. The slave born in the master’s house, or one bought, or 
one received in gift, or the hereditary slave, or one who has 
sold himself, cannot be emancipated except by the favour of 
the owners. —Should anyone of them save his master’s life, 
he shall be released from slavery, and shall receive a son's share 
in the master’s wealth. The slave maintained during a famine 
is released from bondage by giving a pair of oxen. The slave 
received in mortgage is released when his original master 
redeems him by discharging the debt ; if however the master 
hands him over to the pledgee in payment of the debt, he remains 
with his new master as his purchased slave. It is by paying 
oif the debt with interest that the debtor is released from 
slavery. One enslaved for a stipulated period regains his 
freedom on the expiry of that period. 

One who has surrendered himself, one captured in battle, 
one won through a wager,— these are released on giving a 
substitute whose capacity for work is equal to their own.— 
The apostate from Renunciation shall remain the king’s slave 
as long as he lives ; he can never be emancipated. 

One who has become a slave for securing maintenance 
is released on giving up the said subsistence.— One enslaved on 
account of his connection with a slave-girl is released on parting 
with her. —The slave who has sold himself can never be released 
from bondage. — Those who are sold (or mortgaged or given 
away) after having been captured by robbers,— and those who 
are enslaved by forcible means -must be emancipated by the 
king; as their slavery is not legal.— (Narada, 5. 29— 38; in S'mrfi- 
chandrikU, 4. 464 — 468.) 

Notes 

According to MitakqarS, (2. 182) all kinds of slave become entitled to 
Emancipation by saving the life of the master. 

This rule is applicable only to cases where the apostate has refused to 
perform the prescribed expiatory penances— says Mitaksara. 

According to i (p. 465), this refers to the Ksattriya and 

the Vaishya, not the Brahmana,— as is made clear by the following text. 
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27. ^ i 

^ II 

27. If men belonging to the three twiee-born castes become 
apostates to Renunciation, the Brahmana should be banished 
and the Ksattriya and the Vaishya should be enslaved.— 
(Katyayana in Apararka, p. 78 and in Smrtichandrika, p. 466 ; 
— or Daksa, 7.33, according to Mayukha, p. 207.) 


28. wf (?) ] ^ ^^rfrrHT ^reiig: i 

28. The Shndra slave is not emancipated from slavery, 
even though he may be released by his master. —(Attributed 
to Manu in Apararka, p. 788, and Vivadardtnakara, p. 146 ; 
h\xt to Mdrkan^y a Piir ana in Vivadachintamani.) 


Notes 

According to Vivadachintamani this text is not mandatory. 

29. ^ i 

5 53T U 

29. If a man has intercourse with his slave-girl and she 
gives birth to a child, then, in consideration of the child, she 
should be released from bondage, along with the child.— (Katya- 
yana in Smrtichandrika, p. 468; and in Viramitrodaya, p. 412; 
Arthashastra, 3.13.) 


Notes 

This rule is meant for a case where the man has no other son,— says 
Vivadachintamafii (p. 70). 

Mayukha (p. 210) remarks that this is to be done only if the child born is 
found to possess exceptional qualities. 

If such an emancipated girl turn out to be an expert housewife devoted 
to the interests of the family, her mother, brother, sister also shall be freed from 
bondage.— (Art/ias/iastra, 3, 13.) 



CHAPTER i 

30. 5. 42— 44] atHTTR?!: i 

^psTi^^in fwf n 

?r^rer =5 t^t u 

gcr: Ji^% ?gT?*T33ifqT%?r: i 

^itsTratsiST nf^tfr) w^jrnw?r: ^m^g; !i 

30. When one desires to emancipate a slave, he shall 
take from the slave’s shoulder a jar filled with water and 
smash it on the ground ; he shall sprinkle the slave’s head with 
water containing grains and flowers, and having declared 
him to be a free man three times, he shall send him away 
with his face turned towards the East.— From that time, it 
shall be said that the man is cherished by the favour of his 
master ; thenceforward, his food may be eaten and presents 
accepted from him, and he shall be respected.— (Narada, 
5. 42-44.) 

31. g qg, I 

31. Whatever property the slave may have, his master is 
its owner — (Katyayana in Vtvadaratnakara, p. 150 and in 
Smrtichandrikd, p. 469.) 

32. 8. 416.] g^ar i 

# ?rei ?i;5STJ3: I) 

82. The wife, the son and the slave have no property ; 
whatever they may acquire is the property of him to whom 
they belong.— (Manu, 8. 416.) 


Notes 

What is meant by this text is that the persons mentioned are not indepen- 
dent ; without the husband^s sanction the wife cannot employ her wealth ; simi- 
larly with the son and the slave.— 


33. tw ] <t 54^ i 
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33. So long as the woman’s husband is alive, and so long 
as the slave’s master is alive, either the woman or the slave 
can have no proprietary right over anything. — (Devala iii 
Vivadaratuakara, p. 150.) 

34. wg (?) ] i 

34. If a slave marries a free woman, the latter alsd 
becomes a slave. — (Katyayana in Mayukha, p. 211 ; but Manu in 
Vivadaratnakara, p. 150.) 

35. striPjff i 

5pm t ii 

35. If a man purchases or sells a Brahmana woman, the 
king should annul the sale, and punish all the parties con- 
cerned. — (Katyayana in Vivadaratnakara, p. 154.) 

36. i 

36. When a woman of a noble family seeks shelter with 
a man, of her own accord,— if he transfer her to another person, 
this transference shall be void and the transferor shall be 
punished.— (Katyayana in Vivadaratnakara, p. 154.) 

37. ^T5!n5T5T ] ^ *r: i 

gt ii 

37. If a man enjoys as a slave, either his child’s nurse, 
or his servant’s wife, — neither of whom is his slave,— he should 
suffer the first amercement.— (Katyayana in Vivadaratnakara, 
p. 165.) 


38. ] firaB>WJTT5rt gw gr^ff i 

scRp: %5r5r ii 

38. If a capable man, in normal circumstances, sells a 
slave-girl whom he has enjoyed, who is not willing to go, he 
should be fined 200. — (Katyayana in Vivadaratnakara, p. 155.) 
P. 37 
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Notes 

The Arthashastra (3. 13) has the following rules : 

{a) If a Shudra, who is of noble character and a minor, is pledged or sold 
by his relative as a slave, that relative shall be fined 12 Panas ; — if a Vaishya, 
24 Panas if a Ksattriya, 36 Panas if a Brahman a, 48 Panas ^ If the pledg- 
ing or selling is done by one who is not a relative, the punishment shall be the first 
amercement, the middle amercement, the highest amercement and death res- 
pectively, for both the seller and the buyer. But this rule will not apply to cases 
where the child has been sold or pledged solely with a view to secure food and 
clothing for him. 

(^>) The Mllechhas incur no guilt by selling or pledgingitheir children. 

(c) An Arya shall never be a slave.— But in times of distress, and for the 
purpose of saving a large number of Aryas from a calamity, an Arya boy may be 
pledged ; but as soon as the distress is over, he shall be redeemed. 

If a man who has pledged himself to a person leaves him once, he may 
not return to him [but shall pay off the debt forthwith]. The same if one who 
has been pledged by another, leaves the pledgee twice, 

{e) If a born slave commits theft in the house of his master, his punishment 
shall be half of that inflicted upon a thief for committing theft in the house of an 
Arya. 

if) If the pledged slave has run away, or dies, or becomes addicted to 
vices, the pledgee shall pay his price to the pledgor. 

ig) If slave-girls that have been pledged are made to carry the dead, or 
clean urine and excreta, or bathe the naked body of the pledgee, or are struck with 
a stick, or are defiled by intercourse, —the pledgee loses their value.— If the said 
work is taken out of such women as nurses, personal attendants, or cultivator's 
wives,— it brings about their emancipation. 

Qi] If a man has sold himself as a slave, his children (bom before the sale) 
are not to be regarded as slaves.— Such a slave shall be entitled to acquire and 
inherit such property as may not interfere with his duties to his master.— He can 
get himself emancipated by repaying the price he had received for himself.— The 
same rule applies to the ‘ slave for food. '—The emancipation of such slaves shall 
be in accordance with the terms agreed upon at the time of the sale.— If such 
a slave is fined, he should pay up the fine by his labour. 

{i) If a noble-born person has been enslaved in battle, he shall gain his 
freedom by paying off half the price that may be fixed for him in accordance 
with the times, 

(/) If a man engages an unwilling ‘ home-born,' or ‘ inherited,' or * bought ' 
slave-boy,— less than eight years in age, who has no relations— in servile work ; — 
or sells him into foreign lands,— he shall be fined 250 Panas. 

{k) If a man pledges or sells a pregnant slave-girl, —without having arranged 
for her delivery and nursing,— he shall be fined 250 Panas; so also the purchaser. 

(2) If a man refuses to emancipate a slave when the proper compensation 
is offered, he is to be fined 12 Punas. 

(w) If a man, having bought a slave-girl, sells or' pledges her again, he 
shall be fined 12 Panas ; except when it is done at her request— (Art fesAastra, 

3, 
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Non-Payment OP Wages 

39. 6. 2. ] ?ij? i 

89. A master shall regularly pay the stipulated wages 
to the servant hired .by him, at the commencement, at the 
middle and at the completion of the work. — (Narada, 6.2; in 
Vivadaratnakara, p. 156.) 


Notes 

In the proportion of five at the commencement, seven at the middle and 28 
at the completion, — says Vivadaratnakara (p. 156). 

This rule applies to cases where there has been no such stipulation as that 
the whole wages shall be paid at the commencement.— (Smr^^c/^.a9^c^r^A;a, 
p. 470.) 


40. 6. 3. ] 5 1 


40. If the amount of wages has not been previously 
settled, the trader, the cowherd and the agriculturist, servant 
shall receive the tenth part of the profit, the cow-product and 
the grains respectively. — (Narada, 6. 3; in Vivadaratnakara, 
p. 166.) 

Notes 

‘Cow-Product ’ — The milk of the cow tended by him. — {Vivadachinfa- 
mani, p. axii Smrtichandrika, 'p 470.) 

‘ Profit that has accrued from the transaction in which the servant has 

helped. — {Vivadachintamani. p. 74.) 


41. 194. ] wn I 

41. If a master gets work done without having previously 
settled the wages, the king shall make him pay to the servant 
the tenth part of the profit derived from the trade or the cattlQ 
orthe grain-produce,— (Yajna. 2. 194.) 
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42. 16. 12.] ^ sS^Ntg; i, 

42, The ploughman shall receive the third or the fifth 
part of the produce of the land cultivated. — (Brhaspati, 16. 12 ; 
inVivadaratnakara, p. 157.) 

43. If 16. 13.] qg JWj; I 

48. The ploughman who is receiving food and clothing 
from the master shall receive the fifth part of the produce of 
the land ; if he has been engaged on the understanding that 
all that he is to receive is a share of the produce of his labours, 
then he should receive the third part of the produce.— (Brhas- 
pati, 16. 13; in Vivadaratnakara, p. 158.) 


Notes 

‘ If he has, etc. ’—The rendering above given is in accordance with the 
explanation given by Vivadaratnakara and Vivadachintamani ; according to 
Smrtiehandrikd, this stands for all labourers other than those receiving food 
and clothing. 

44. I 

m-s HI Htrg; srinfHi u 

44. Where no wages have been settled previously, the 
labourer shall receive the wages fixed by persons expert in sea- 
voyage (trading) and experienced in regard to time and 
place.— (Vrddha Manu in Vivadaratnakara, p. 158.) 


Notes 

Where no wages have been previously settled, the labourer shall be paid in 
accordance with the work done and the exigencies of the time ; the agricultural 
labourer receiving the tenth part of the crops, the cowherd, the tenth part of the 
butter, the tradesman-labourer, the tenth part of the merchandise dealt with by 
him,— (ArtAus/iastra, 3. 13.) 

‘Sea-voyage ^ — stands for trading in general {Vivadaratnakara 
p. 158;~-for people expert in matters regarding trades {Vivadachintamani 

V ■ ' ; ^ ^ ^ ^ ^ ^ ^ ^ f ^ 
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45. 2. 195.] ’n ^Tswrai i 

(I 

45. If the servant disregards the exigencies of time and 
place, and reduces the profits of the trade, — the employer may 
pay him what little he likes ; if however the servant secures 
greater profits, he shall receive more than the stipulated 
wages. — (Yajna. 2. 195.) 

46. 2. 196.] sg# rrmra: i 

' ■<s 

46. [In the case of two men being employed to do a work] : 
if the work is such as cannot be completed by the two men,— 
and is therefore left incomplete, each shall receive wages 
according to the amount of the work done by him. If the work 
is such as can be, and has been, accomplished by the two 
persons, they shall receive the stipulated wages.— (Yajna, 
2. 196.) 


Explanation 

^According tOj etc. * —The exact amount payable to each being settled by 
an arbitrator,— 'vikfitaAi^ara.) 

I 

47. If the cultivator runs away and the work of the 
employer suffers in consequence, he should be beaten with 
sticks; similarly in the case of the herdsman running away *, 
in the latter case, his cattle also should be impounded,— 
(Spastamba in Vivadaratnakara, p. 158.) 

48. 6. 4.] f^f nfe i 

ST t^!T ii 

48. The implements of work, and whatever else may 
have been entrusted to them for their work, - all these the 
employee shall use with due care and not dishonestly.— 
(Narada, 6. 4.) 
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49. 6 . 5.] i 

Ji^? 3 iisf^;!r> %gj!n « 3 :i%HTf| 5 ^ a 

49. If, after having promised to do some work, the la- 
bourer fails to perform it, he should be compelled to do it and 
receive his wages. If he does not perform it, after having 
received the wages, he must pay back twice the amount of the 
wages received.— (Narada, 6 . 6 ; in VivadaratnaJcara, p. 158.) 

Notes 

If after having received the wages, a labourer fails to do the work, 
he shall be fined 12 Pa Ids, and shall be compelled to do the work. — (Artha- 
shastra, 3.14.) 

50. 16. 15.] ^ a i 

50. ' If, after having received his wages, an employee fails 
to do the work, though quite fit to do it,— he shall be com- 
pelled to pay twice as much as his wages as fine to the king, 
and to refund the wages to the employer.— (Brhaspati, 16. 15 ; 
in Vivadaratndkara, p. 159.) 

51. iftifa 16. 14.] ^rftra: ^n^Rvgfqr i 

II 

51. Should an employee fail in the performance of ever so 
small a part of his employer’s work,— he forfeits his wages. — 
(Brhaspati, 16. 14 ; in Vivadaratnakara, p. 159.) 

52. f m par ni aa 5 i 

52. If an employee commences a work but fails to accom- 
plish it, — he should be compelled to accomplish it ; if he does 
not do it, he should be punished. — (Katyayana in Vivadaratna- 
kara, p. 160 ; in Viramitrodaya, p. 416.) 

53. ll'Hg ] H fqfg; u 

53. [Having promised to do a work, if an employee fails 
to do it, he should be compelled to do it.] If he does not do it, 
he should be fined 200 Panos.— (Vrddha Manu in VivadachintSL- 
mani, p. 75.) 



295 


LAW OF* EMPLOYER AND EMPLOYEE 

Notes 

This refers to cases where the man leaves off after commencing the 
work,— says Vivadachintamani (p. 75). 

54 . 8. 215 .] ^ I 

54. If a hireling, without being ill, does not perform the 
stipulated work, through arrogance,— -he should be fined eight 
krsnalas, Sind should also forfeit his wages.— (Manu, 8. 215 ; 
and Brhaspati, 16.16.) 


Explanation 

^ Ki\pjalas '—of gold, silver or copper ; in accordance with the nature of 
the work and other circumstances of the case. - In a case where a mechanic 
approaches a rich man and prevails upon him to undertake the dig^ng of a 
tank, or the building of a temple, and promises to supervise the work and 
see it through,— but subsequently slips off,— then he should make good all the 
loss of money and energy that the employer may have suffered. —The law 
laid down here is meant for cases where the employee has been engaged on 
fooding, for six months or a year, to do a specified work.— {Medhatithi.) 

This refers to cases where the work has been left only half-done. —If the 
wages have been already paid, they should be recovered. — (Paras karama- 
dhava, p. 233 and Smrtichandrika, p. 473.) 

This refers to cases where wages have been received, but work has not 
been begun,— says Vivddaratndkara (p. 160) ; and it adds that ' illmss \h&re 
includes all those acts of God and King which would stand in the way of 
the work being done. 

55. 8. 2 1 7.J ^ sr i 

H gw ii 

65. When a man, sick or well, does not get the 
stipulated work done, he shall not receive his wages, — even 
though the work be only slightly incomplete. - (Manu, 8. 217.) 

Notes 

If the employer does not dismiss the man, when he has fallen ill, after 
having paid off his wages for the part of the work done,— then he should, after 
recovery, be made to finish the work. But if the employer should say ‘ I have 
no work for you,' then he should receive his dues in accordance with the part 
of the work done by him.— 
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The man, on recovery, may finish the work himself, or have it done by 

mmeom e]Be.-^{ViTamitrodayay AVI.) 

If the labourer is physically unable to do the work, '-or the wcJrk is tod 
degrading—or he is ill or in trouble,— and is consequently unable either to do the 
work or to get it done, he is not to be punished ; but he shall refund the 
wages to the employer who will get his work done by others.— (Art /las/iastra, 
3. 14.) 

66. wg 8. 216.] i 

II 

66. If the employee who had been ill, on recovery, com- 
pletes the work as originally stipulated, he shall receive his 
wages, — even though it be after the lapse of a long time, 
— (Manu, 8. 216.) 

57. tqsiq; i 

57. If a hireling abandons his work before the lapse of 
the stipulated time, he forfeits his wages. — But if he leaves 
through some fault of his employer, then he should be paid 
for such portion of the work as he may have already done. 
— (Narada in Smrtichandrika, p. 474.) 

Explanation 

‘ Fault of the master * —such, for instance, as bad temper leading to his 
abusing the man without xe 2 ^oxi—{V%ramitrodayaj p. 417.) 

If there has been an agreement between the employer and the employee 
to the effect that the employer shall not engage another labourer and the 
employee shall not do the work of another person,— then if either party fail to 
keep this contract, he shall be fined 12 Panas.—iArthashastra, 3. 14.) 

58. rtt, ii 

68. If an employee destroys anything through careless- 
ness, he should be made to make it good ; if he does it 
through malice, he should be made to pay double the price 
of what is damaged.— (Vpddha Manu in VivadaratnUkara, 
p. 162 ; Vivadachintamani, p. 76, Viramitrodaya, p. 418 ; and 
Smrtichandrika, p. i75.) 
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59. ] ii 5 5T^ I 

59. — But he shall not be held liable if the article has 
been stolen by thieves, or burnt by fire, or washed away by 
floods. — (Vrddha Manu in Vivadaratnakara, p. 162.) 

60. 5. 155-56.] — 


60. What has been destroyed by the hireling through his 
Carelessness shall be made good by him ; unless the damage 
has been due to an act of God or King. — (Visnu, 5. 155-156.) 


61. STR? 6. 9. ] MW# 5? 






61. If the merchandise has been damaged by the carrier’s 
fault, he shall have to make good the loss, except when it 
has been due to an act of God or of the King.— (Narada, 6. 9 ; 
andY^'fia. 2.107.) 

62. 6. 8.] %qrf i 

62. If the carrier raises difficulties at the time of starting, 
he should be made to pay double the amount of his wages.— 
(Narada, 6. 8; and Katyayana in Smrtichandrikd, p. 475; 
Yajfia. 2. 197.) 


Notes 

The ‘ carrier ’ is mentioned only by way of illustration ; the rule applies 
to all hirelings,— says Smrtickandrika (p. 475). 

63. 2. 198.] mtm i 

63. If the carrier abandons the stipulated work after 
starting, he should be made to pay, as fine, the seventh part 
of his wages ; if he abandons it on the way, he should be 
made to pay, as fine, the fourth part of his wages; if he 
abandons it midway, he should be made to pay, as fine, the 
entire wages.— (Yajna. 2.198.) 

F 38 
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Notes 

What the ^starting,’ ‘on the road' and ‘midway ' refer to is the 
difficulty or otherwise of securing another carrier ; if the carrier engaged 
goes away at a place or time where another is easily available, then he has 
to pay less than what he has to pay if he goes away where and 
when it is difficult to procure another. This same rule applies also to the master, 
who has to suffer the same penalties if he dismisses the carrier ‘ after starting ' 
and so forth.— What is said below regarding the carrier having to pay double 
the amount of his wages refers to cases where the man goes away when and 
where it is absolutely impossible to procure another and when the occasion is a 
specially important and auspicious one.-’iVivadaratnakara, p. 163; and 
Mitak^ara,) 

This refers to cases where the abandoning is not due to illness.— (MitaA:- 
saru.) 


64. 5. 6. ] i 

64. If a carrier abandons merchandise which he had 
agreed to carry to its destination, he shall pay the sixth part 
of his wages. — (Narada, 5. 6 ; in Vivadaratnakara, p. 164.) 

65. 2. 193. ] i 

65. If a hireling gives up his work after he has received 
the wages, he should pay back double the amount of the wages 
received if he gives it up before he has been paid, then he 
should pay to the employer the amount of the stipulated wages. 
In any case the labourer shall keep the implements carefully. 
— {Yajna. 2. 193.) 

66. 5. 153-54. ] 

I 71# ^ H 

66. A hireling who abandons his work before the 
stipulated term has expired shall forfeit the whole amount 
of the stipulated wages,— and shall pay a fine of 100 Panas to 
the king.— (Vi§nu, 5. 153-154.) 

67. ] q: 7JWIT# 51 I 

67. If at the time of the actual performance of the 
stipulated work, the labourer should give it up, or create 
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difficulties, he should be made to pay double the amount of the 
stipulated wages. —(VrddhaManu in p. 163.) 

68. 16. 17.] srg’JTT i 

^ ^TsrPRTfT *ira; ii 

68. When a servant commits an improper act under 
orders from his employer, and for the benefit of the latter, 
the latter shall be held responsible for it.— (Brhaspati, 16. 17, in 
Vivadaratnakara, p. 162.) 


Notes 

‘Improper aot.’ — Such as theft {Vivadaratnakara, p, 162); such as 
destroying a boundary with a view to enlarging the employer’s fields. - 
{SmrtichaTidrika, p. 476.) 

69. 1 6. 18.] ^ 5?#: 1 

69. If the employer does not pay the stipulated wages 
after the work has been completed, he shall be compelled by 
the king to pay it, and also a proportionate fine.— (Brhaspati, 
16. 18; in Vivadaratnakara, p. 165.) 

% 

Notes 

If the employer does not pay the wages, he shall be fined the tenth part of 
the wages due, or 6 Panas. If he lies regarding payment, his fine shall be 
doubled^ —{Arthashastra, 8.13.) 

70 . ^ * 

70. If the employer abandons on the way a servant who 
is tired or ill, — and does not wait in a village for three days 
in order to enable him to recover, — he should be fined the first 
amercement. — (Katyayana in Smrtichandrika, p. 477 ; and 
Vlr amitroday a, p. 4:21.) 

71. 3 I 

71. If the employer fails to pay the servant accompany- 
ing him on a journey, the stipulated wages,— he shall be made 
to pay it with interest,— (Narada in V^^daTatnakwo,, p. 164.) 
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72. 5. 157.] sjcTiPijir' 

imrSBH =5 — 'SfWra I 

72, If an employer dismisses his hireling before the 
expiry of the term, he shall pay him his entire wages ; and he 
shall pay a fine of 100 Panas to the king, unless the hireling 
has been at fault. -(Visnu, 5. 157-159.) , 


Notes 

‘ Fault /Such, as stealing and the like>—(Smrtichandrika, p. 4770 

73. 2. 198. ] hhh wn =^*71^ H*=5!nnj: i 

ir?r5«t??JiT5T^T5f^ =gr II 

73. If the employer abandons a hireling after setting out, 
he shall pay the seventh part of the wages in addition to the 
stipulated wages ; if he abandons him on the way, he should 
pay the fourth part of the wages in addition to the wages ; if 
midway, then he shall pay double the amount of the wages.— 
(Yajna. 2. 198.) 


Notes 

The rule regarding abandoning in the way refers to cases where the 
employer gives up the hireling before he has sold all his merchandise.— 
iSmrtichaTidrika, p. 477.) 

Under 63 above this text has been taken as applying to the hireling 
abandoning the work. Here it is made applicable to the employer abandoning 
the hireling. 


74. j i 

^ h: II 

74. If the employer abandons the hireling after 
having sold his merchandise, before reaching the stipulated 
destination, he should pay also for that part of the journey 
which has not been traversed ; but at the rate of only half 
the stipulate^ wages,— (Vrddha M^nu in Vivadachintamani, 
p. 77.) ' ' : ■ ■ 
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75. ff^^r m i. 

qrar^qr qT':fqR3[ 11 

75. If the merchandise be confiscated or stolen on the 
way, the carrier is to receive his wages only for the distance 
that has been already traversed. — (Katyayana in Parasharama- 
dhava, p. 235.) 

76. 6. 7. ] w3:%qT f i 

76. If a merchant, after having engaged a conveyance and 
beasts of burden, does not take them,— he shall be made to 
pay a fourth part of the hire ; but the whole of it, if he leaves 
them half way. — (Narada, 6. 7 ; in Vivadaratnakara, p. 164.) 

77. 1 

5T seng; 11 

77. If a man, having engaged a cart, and used it for a 
part of the journey, goes away without paying the hire, — he 
should be made to pay the hire also for that part of the 
journey which has not been covered.— (Vrddha Manu in 
Smrtiehandrika, p). 478.) 

78. spi9rr«R ] q: 1 

^ f II 

78. After having engaged an elephant, a horse, an ox, 
a mule or a camel, —if a man fails to pay the hire, after his 
work has been accomplished,— he should be made to pay the 
hire,— (Katyayana in Smrtichandrika, p. 479.) 

79. qiRqm ] qt i 

79. Having hired a house or a water- vessel or such 
things,— if a man does not restore them, after use, to the 
owner, he should be made to pay the hire till the time that he 
may restore it,— (Katyayana in Smrtwhmdrika, p. 479,) 
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. 80. i 

*ri^ 5TSS StTSsqw tl 

80. If one has obtained utensils on hire, he should return 
them to the owner at the expiry of the stipulated time. If 
there has been any damage or loss which has not been due 
to their being mixed up with other utensils, the hirer is held 
responsible for it.— (Narada in Vivadachintamani, p. 80.) 

81. HR? 6.20.] 

81. If a man has built a house on groun^ belonging to 
another and lives in it, paying rent to the land-owner, — he 
may take away with him, when he leaves the place, the thatch, 
the timber, the bricks and other building materials. -—(Narada, 
6. 20 ; in Vivadachintamani, p. 79.) 

82. HR? 6. 21.] f^HT Hi^HT g I 

82. If a man has been residing on ground belonging to 
another, without paying rent and against that person’s 
wish,— he shall by no means take with him, on leaving, the 
building materials ; all which he shall surrender to the owner 
of the land.— (Narada, 6. 21 ; in Vivadachintamani, p. 79.) 

83. sqra ] g ^ f g h: i 

?l? HT^HHT II 

83. If a man has built a house for himself, through 
his friendship with the landowner, when he leaves it, he shall 
take the building materials only if he has paid rent for the 
land.— (Vyasa in Smrtichandrika, p. 480.) 

Notes 

The Arthashastra (3. 13-14) has the following rules on the subject : 

(a) In danger of being washed away by a flood or burnt or kiled by wild 
animals or robbers, - if one calls for help and promises, as the price, of 
his safety, either his entire property or his wife or child— and help being 
rendered to him, he is saved, he shall pay to his saviour whatever experts 
may fix as the proper recompense. 


HfgW ^ HtIh f tHT HRH H: 



LAW OF EMPLOYER AND EMPLOYEE 30^ 

(b) The rules laid down in regard to an individual employee are also 
applicable to a corporation of employees. 

(c) The engagement of a body of employees continues binding for seven 
days ; -- without the employer’s permission the corporate body shall not dismiss 
any member or admit any new ones. If they do, they should be fined 
24 Panas, 



CHAPTER XI 

OWNER AND KEEPER OF CATTLE 
Wages of the Cattle-keeper 
1. 6. to.] %: I 

1. For tending a hundred cows, the keeper shall get as 
wages a heifer annually ; for tending two hundred cows, he 
shall get a milch cow every year ; and he shall get the milk 
of all the cows tended by him on every eighth day. — 
(Narada, 6. 10 ; in VivMaratnakara, p. 170.) 

Notes 

‘ He'i/er she-calf f/iree years old {.Vivadachintamani, p. 80),— two 
years old,— ( VivadaratnakaTa, p. 170; Parasharamadhava, 2QS ; and 
Vlramitrodayat p. 442.) 

* The milk of oil the cows * — is meant to go only with the keeper of 
200 cows, according to Madanaratna ; to both the keepers— of 100 and of 200— 
according to says Viramitrodaya, p. 443, which itself favours 

the former view. 

This rule applies to cases where among the cows tended, some are milch 
and some dry; where all the cows are milch, the wages are as below, under (3). 
•—{Vivadachintamanif j^. BO.) 

This rule, as also the next, refers to cases where the wages payable have not 
been previously settled,— {SmrtichaTidrikdf p. 483; Parasharamddhava, 
p.263 ; and Viramitrodaya, p. 433.) 


2. I 

2. The keeper ‘supported by milch cows’ should get 
the milk of all the cows every eighth day.— (Brhaspati in 
SmYtichandrika, p. 483.) 

Notes 

The keeper of 200 cows is meant here— says Viram itrodaya (p. 443). 

304 .. ■/. 
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3. 8. 231 .] iAt: H prif!a?r> i 

»i9i: ?Ti II 

3. If the hired cattle-keeper is one paid with milk, he 
shall, with the owner’s permission, milk the best of ten cows; 
this shall be the keeper’s wages, if he receives no other wages. 
-(Manu 8. 231.) 


Notes 

* Best '—according to another reading, the * worst.' 

The wages are to be commensurate with the labour involved in the tend ing. 
If the man receives nothing else in the shape of subsistence, he shall take the 
milk of one cow. The exact wages in each case shall be determined according 
to this rate. Thus for the work of looking after milch and non-milch 
cows, heifers, bulls and calves, the owner shall apportion to the keeper some- 
times the third, and sometimes the fourth, part of the entire milk-produce.— 
This is a mere indication ; in each individual case, local custom has to be 
followed.— * With the owner's permission’— If betakes the milk without 
permission, he shall be punished.— {Medhatithi.) 

The wages mentioned here are for the tending of ten milch cows ; for 
a larger or smaller number, the wages may be fixed accordingly.— (iSwrii- 
chandrika, p. 483.) 

* No other xvages'—vci the shape of food and clothing.— This rule applies 
to cases where all the cows tended Sixe mh.Qh ones —{Vivadachintamaniy 

p. 80.) 

The * keeper' meant here is one tending ten milch cows.—i Vlra., p. 443.) 

. If some of the cows are dry, the wages payable are to be determined on 
the basis of the cash-value of their milk.— (Par as har am adhava, p. 263.) 

4. 5. 139. ] II 

4. If he milks a cow without the owner’s permission, he 
shall pay a fine of 25 Xarsapams. — (Visnu, 5. 139 ; in Vivada- 
chintUmani, p. 82.) 

Duties op the Owner and the Keeper 

5. 6. 11.] 37151^^ nr sw? I 

“glrirf: m nm: II 

5. The owner shall makeover the cows to the keeper 
every morning ; and the keeper shall bring them back to the 
owner in the evening, after they have eaten and drunk,— 
(Narada, 6. 11; in p. 171.) 
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Notes 

^ Cows * —stands for cattle in geneval,—-{Smrtiehandrika, p. 484.) 

* Evening^ -sirnds for the time before mnset. -{Vivadaratnakara, 

P.171.) 

6, 2. 164.] ntq: ?n«f i 

6. The keeper shall bring back and restore to the owner 
the cattle exactly in the same condition in which they- had 
been made over to him.— (Yajna., 2. 164a.) 

7. 2. 164. ] irm^jjcRsfar sr^rcq; U 

7. If any cattle die or get lost through his carelessness, 
thehired keeper shall be made to make itgood.— (Yajna., 2.164b.) 

8. *138. 233.] 3 =^ 1 ^ qrerl ^ I 

' “sr ^ i?f II 

8. The keeper shall not have to make good what has been 
taken away by thieves openly,— if he informs his own master 
of itatthe proper place and time.— (Manu, 8.233 ; Narada, 6.16.) 


Notes 

‘ Openly '—with beat of drums ; this is meant to indicate the helplessness 
of the keeper ;—at the proper time,* - i,e., immediately after the occurrence;— 
* at the proper place ,* — wherever the master may happen to be; — if the 
keeper gives the information to the master long after the cows have been 
taken away, the blame shall lie with him,—iMedhatitki.) 

9. sqm. ] qmmt Jimwit ?i«n fqg# 1 

qgc srarsz fri qr li 

9. The keeper is not to be held responsible, if cattle is lost 
or stolen,— either after the keeper himself has been made 
captive, or when the whole village has been attacked, or when 
there has been change of Government. —(Vyasa in Vivadarat- 
nnkara, p. 172.) 

10, qf 8, 232. ] «qfq I 

JT^sir^ qm «5q 3 ii 
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10. The keeper alone shall make good what has strayed, 
or been destroyed by worms, or killed by dogs, or has 
perished in an unsafe place,— if it was left without human 
aid. — (Manu, 8. 232 ; Narada, 6. 12.) 

Notes 

‘ Dogs ’—this stands for jackals, wolves, tigers and other wild animals.— 
Human aid ’ — such as remaining near the cattle, lighting fires for keeping 
away wild animals and so forth. In a case where the keeper himself is on the 
point of death and has been unable to scare away the animals, or where the 
cattle themselves, stampeding, have fallen into a pit, and so on, -the keeper 
cannot be held responsible. — (Medhat ithu) 

* Na^tam ’ {strayed) has been explained as ‘stolen’ by Vivddachintd- 
mani (p. 81). 

11. 12-13.] i 

II 

11. If a cattle meet with an accident, the keeper shall 
struggle to save it to the best of his power ; if he is unable 
to rescue it, he shall, immediately go to announce it to the 
master. Should he neither struggle to save it, nor raise a 
cry, nor announce it to the master, he must make good the 
value of the cow to the owner and also pay a fine to the 
king. — (Narada, 6. 12-13.) 

12. 2. 165. ] I i 

12. In the event of the cattle being destroyed on account 
of some fault of the keeper’s, punishment shall be inflicted on 
the keeper, in the shape of thirteen Panas and a half ; 
and he shall also makegood the loss to the owner.— (Yajna., 
2.165.) 

Notes 

‘ Ardteira2/0(^asAaj3a);a;!. ’—This has been interpreted to be 13| Pa'ias 
by Apararka and Mitaksara; but 12i by Paras AaramodMt;® fp. 263) and 
yiramitrodai/o (.p. 445). 

Make good’—hy paying the price of the animal, as computed by im- 
partial arbitrators.— (Mitafejctro.) 
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13. 5.137-188.] 'Tra^tt 

13. Cattle being attacked during day-time by wolves or 
other wild animals, if the keeper does not go to repel the 
attack, the blame shall lie with him; he shall pay to the 
owner the value of the cattle that has perished.— (Visnu, 
5. 137-138 ;in Vivadaratnakara, p. 174.) 

14. JTI 8. 230. 3 qxt i 

mgr) ii 

14. Responsibility for the safe keeping of the cattle 
during the day rests with the keeper ; and during the night, 
with the owner, if in his own house ; if outside, the keeper 
should be responsible during the night also.— (Manu, 8. 230.) 

Notes 

* If outside i.e., if the cattle have not been brought to the house during 
the night, and have been kept in the pastures.— 

15. 8. 235. ] 5 ft; i 

«n JT^xfT f%T f qr^ ii 

15. When goats and sheep have been surrounded by 
wolves and the keeper does not come forward to rescue 
them,— in the event of the wolf killing any, the blame shall 
lie with the keeper.— (Manu,- 8. 235 ; Narada, 6. 15.) 


Notes 

Though only ‘ goats and sheep ’ have been mentioned here, young calves 
also are meant to be included here ; as for larger am’mals, they cannot be ‘ sur- 
rounded by vio\vea.’~(Medhatithi.} 

16. 1138.236.] miat I 

f fqrar qi^ggsr II 

16. When however the goats and sheep are grazing 
together in herds in the forest, duly protected’,— if a wolf 
suddenly emerging from a thicket, pounces upon one and 
kills it,— the keeper is not to blame. — (Manu, 8. 236.) 
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If the animals are allowed to go and roam about singly, and not kept herd- 
ed together, -the keeper is to hldme. — {MedhatithL) 

17. 8. 234. ] wf ^ i 

17. In the ease of animals dying, the keeper shall make 
over to the owner, its skin, ears, tails, bladder, tendons and 
the concrete bile, pointing out the distinctive features.— (Manu, 
8. 234.) 

18. ^ I 

18. In the ease of animals dying, the keeper becomes 
absolved from blame by presenting their tails, horns and such 
other things. — (Narada in Vivadaratnakara, p. 175.) 

19. srusTTiir. ] i 

^>^53 ih';#: ii 

19. If a hired herdsman abandons an ailing cow in the 
solitary forest and returns to the village, the king shall inflict 
on him corporal punishment. - If a cow in charge of a herds- 
man dies through his fault, he should be punished and should 
pay its value to the owner of the cow. — {Brahmapurana in 
Vivadaratnakara, p. 174.) 

20. wusTTJir. ] i 

20. If a cow dies in the owner’s house by a disease 
(which could be cured), the owner should be punished and be 
made to pay the wages to the keeper.- (Brahmapuram in 
Vivadaratnakara, p. 174.) 

Pasture Lands, Fences 

21. 2. 166. ] nhpgR) gr n 

21. Land should be reserved for pasture, either according 
to the wish of the villagers, or under orders of the king of the 
land.— (Yajna., 2. 166.) 



SlO 


CHAPTER XI 

Notes 


‘ Reserved ’—left uncultivated.— (Mitafcsara.) 

22. 167.] qdfi^T i 

22. Between avillage and the cultivated lands there should 
be left on all sides a belt of uncultivated land to the extent 
of 100 ‘ bow-lengths ’ in width ; 200 ‘ bow-lengths ’ round a mar- 
ket-town ; and 400 ‘ bow-lengths’ round a city.— (Yajna., 
2. 167.) 

Notes 

‘ Market The term in the original is ^ Kkarvata^ ; it has been ex- 

plained by Madanaratna (quoted in Vira», p. 446 and Mayukka, p. 220) as 'a 
village inhabited by cultivators and also artisans/ as ‘ a group of house-holds 
larger than a village and smaller than a city ' by Apardrka ; and by Mitak^ara 
BXid Madkavachdrya (quoted in Vira., p. 446) as ' Prachuraka itakasantana- 
grdmah, * which is explained m Bdlamhhatti as * a village abounding in thorny 
trees/ 

23. ?Tg 8. 237.] irwrej i 

23. Around the village, there should be a pasture-ground, 
400 ‘ bow-lengths’ or three ‘ stick-throws’ in width ; but three 
times this round a city.— (Manu, 8. 237.) 


Notes 

‘ Bow-lengths. ’—One bow-length ’ is 4 cubits or 6 feet,— * stick-throws* 
a stick should be thrown with great force, and from the point where it falls, 
it should be thrown again ; when this has been done three times, that shall re- 
present the width of the pasture-ground.— 

Around the village a plot of land 100 ‘bow -lengths’ in width shall be fenced 
round by means of pillars ; and this plot shall be used as Pasture- Land for 
cattle.— (Art /las Ms ir a, 3, 10.) 


24. 8. 239. ] lf%‘ i 
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24. Round the field one should set up a fence • which the 
camel may not overlook, and should shut up every opening 
therein through which the head of a dog or a boar could be 
thrust.— (Manu, 8. 239.) 

25. qrg?! i 

25. Round the field located near a pathway, one should 
set up a fence which the camel cannot overlook, which cattle 
or horse cannot jump over and which cannotbe broken through 
by a boar. - (Narada in Apararka, p. 770.) 

26. ^5qTqq. ] srarra's^q ii 

26. A large fence should be set up before the seeds have 
germinated. — (Katyayana in Apararka, p- 770,' 

27. spT^rrqq. 3 qgqif^ i 

JTfqf gojf^STqT grr^ qr ii 

27. If cattle trespass into a cultivated field, or an enclosed 
pasture-land (or where grass and wood are stocked), or a cow- 
pen, — they shall be caught or beaten— so says Brhaspati,— 
(Katyayana in Smrtichandrika, p. 487.) 


Notes 

The smaller ones -calves, for instance,— shall be ‘ caught " by the ear and 
turned out, and the larger ones— bulls and the like —are to be driven off by 
being ‘ beaten ’ with sticks.— (^Smrtic^awcZri^a, p. 487,) 

Damage and Trespass by Cattle 

28. ^T?qiqq. ] qjstqt i 

^qnft 3 ^qt^ q^ ^ qq jppqq^ il 

28. In the case of damage done by cattle of all kinds— 
highest, lowest and medium — if the owner of the cattle objects 
to the whipping (of the keeper and the animals), fines should 
be imposed.— (Katyayana in Smrtichandrika, p. 488.) 
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29. 32. 25. ] i 

29. If the field is situated on the road -side and is left 
unfenced, then the blame of the damage lies with the keeper 
and the cultivator.— (Gautama, 12.21.) 

30. H 

30. If the field is situated on the road-side, or on the 
outskirts of the village, or of the enclosure where wood and 
grass are stocked, -no one is to be blamed if the cattle has 
grazed there for a short time only.— (Narada in Smrti- 
chandrika, p. 488.) 

Notes 

So also Visnu (5. 147—150' where ‘ the bull sset at liberty ’ and ‘the newly- 
calved cow ’ have been added 

31. 8. 240. J ’T^ 1 

81. If cattle attended by the keeper be found in a fenced 
field on the road-side, or near the village, the keeper should be 
fined one hundred ; cattle without a keeper shall be driven 
off.— (Manu, 8. 240.) 


notes 

‘ Cattle without a keeper ’ - Such calves as have been set free in connec- 
tion with religious ceremonies ; or such cattle as may have strayed from its herd. - 
In the case of other cattle roaming about without a keeper, punishment shall 
be inflicted upon the owner of the cattle.— 

32. 8. 241. ] 5 qrgr: i 

32. In the case of fields other than those just mentioned 
the cattle-keeper shall be fined a Pam, and a quarter. — (Manu, 
8. 241.) 

33. »15 8. 241. ] f «rRqrr i 

33. In all cases the crop damaged shall be. made good to 
the cultivator -such is the rule.— (Manu, 8. 241.) 
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34. f ffg ?r: ^^rg; i 

'TW! ^rrgit wr^Tiw fStgr?^ ii 

34. If crops are damaged by cattle passing over the 
fence, the keeper should be punished, if he has not tried 
his best to keep them out.- (Narada in Viramitvodaya, p. 446 
and SmrtiehandHkU, p. 491.) 

35. =5 ?rg. i 

g gigrgi II 

35. In the case of fields situated near the village, or 
close to the enclosure for stacking grass and wood, or on the 
public road, — if they are left unfenced, no blame attaches to 
the keeper if the cattle trespass and damage the crops. 
(Narada in Smrtiehandrika, p. 491. 

36. 2. 162.] <11^ g i 

srqiwg:. ii 

86. In the case of fields situated on the road-side, near 
an enclosure for stacking grass and wood, or near the village, 
—no blame attaches to any one for damage done, if it has 
been done unintentionally ; in the event of its being done 
intentionally, the man doing it should be punished like a 
thief. — {Yajfia. 2. 162.) 

37. ggT g i 

37. If a cow, gone astray through the keeper’s careless- 
ness, damages the crops in a field, it is the keeper, not the 
owner, that should be punished.— (Narada in SmrtichandrikQ, 
p. 491.) 

38. 5^^ i 

3[ri5t: « 

88. Cows should be kept away from crops ; if the crops 
are damaged, both should beheld responsible ; the keeper 
should be beaten and the owner made to make good the 
F-40 
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damage and also pay a fine. — (Brhaspati in STOriicfeawd'rifco, 
p. 491.) 

Notes 

This refers to cases where the crops are entirely uprooted— says Vira- 
mitrodaya, p. 460. 

39. RR? ] g i 

^ qRT^ It 

39. In a case where the crop has been entirely uprooted 
the owner of the crops should be compensated for the crops ; 
the cattle-keeper may be let off with a beating, and the fine 
should be imposed on the owner of the cattle.— (Narada in 
Smrtichandrika, p. 492. ) 

40. 2. 161.] ^ i 

'ii^T^ssrlssiinWi 5 11 

40. The owner of the field shall receive, in compensa- 
tion, as much of the crops as may have been damaged, the 
cattle-keeper should be beaten and the cattle-owner should be 
fined. — (Yajfia. 2. 161.) 

Notes 

The exact amount of the damage and compensation is to be computed by 
impartial arbitrators ; and it shall be paid to the field-owner by the cattle- 
owner, who will pay the prescribed fine to the king ; and the keeper shall be 
beaten.— Apararka.) 

When the cattle-owner has paid the compensation, whatever of the crops 
may be available shall be taken away by him-— says Mitaksara : but according 
to a text from Narada quoted by it, it is only the stalks for fodder that may be 
given to him ; if there are any grains these shall go to the cultivator. 

41 . % sr: iiflrarra# 1] 

^ gr hw gifiRra; 11 

41. When crops have been grazed by cattle, and the cul- 
tivator demands compensation, it shall be paid as determined 
by the arbitrators ; and the seeds sown shall also be made 
good.— (NSrada in Smrtichmdrika, p. 492.) 

Notes 

If crops have been damaged by cattle, the damage shall be valued, and 
double that amount shall be paid to the owner of the craps.— (Arthashastra, 
p.3. 10.) 
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42. 2. 159.] f i 

^^*IT cT^ 5 II 

42. When buffaloes damage crops, their owner shall be 
fined at the rate of 8 Masas for each buffalo ; in the case of 
cows, the fine is half of that ; and half again of this latter in 
the case of goats and sheep.— (Yajna p. 2. 159.) 


Notes. 

' Ma^a '—the twentieth part of a Kar^apana {Apararka), - the twentieth 
part of a copper Pana {Mitak^ara and Farasharam'adhava, p. 267.) 

The penalties here prescribed are for cases where the damage has been done 
unintentionally on the part of the keeper or the owner~(ikfitaArsara.) 


43. 2. 160.] i 

43. (o) If after having grazed the crops the animals re- 
main seated in the field, the penalty is to be double of what has 
been laid down in 42. — (6) The same penalties (as in 37 and 
38) are to be imposed in the case of damage done to hay and 
grass-stacks.— (c) In the case of damage done by mules and 
camels, the penalty is to be as in the case of buffaloes.— 
(Yajna. 2. 160). 

44. %3p[: siItK! 1 

44. The penalty in the case of cattle continuing to remain 
in the field, shall be double ; and quadruple, if they are accom- 
panied by calves.— (Smrtt/a%tara in Vlramitrodaya, p. 447.) 

45. ni ^ 

45. The owner of the cow should be fined a quarter Pana, 
and that of the buffalo, two quarters.— (Katyayana and Ngrada 
in Smrtichandrika, i>. 494.) 

46. ^ ^ 5 %3Ff ggr 1 

5raTS3tTi^?5imt II 
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46. The owner of the cow should be fined two quarters of 
a Pana ; that of the buffalo, double of that ; and that of goats, 
sheep and calves, only one quarter — (Smrtyantara in Vlra- 
mitrodaya, p. 448.) 

Notes 

This refers to cases where the animals have continued to sit in the field 
after having eaten the crops,— (Vtram Ur odaya^ p. 448.) 


47. *lf ^ H%fi'^arT I 

trsiTS5ril%^st?HT5TT li 

47. The owner of the cow should be fined one Ma§a ; that 
of the buffalo, two Masas ; that of goats, sheep and calves, half 
a Mam . — (Narada in Mitak^raon. 2. 159.) 


Notes 

This refers to cases where the grazing has been done unseen by the keeper 
(Sm r t p. 495); -where the crops have not been* eaten up to the 
roots, but enough has been left to enable them to grow z.gmx\{Mitak^ara 2.159) ; 
—where the animals have grazed just for a moment {Parasharamadhava, 
p. 267 ; Viramitrodaya, p. 448.) 


48. 'inf st^irarr^s i 

^rsTtf^ 5 ii 

^RiRi II 

48. The owner of cows should be fined one quarter; 
the owner of buffaloes, double of that; that of goats and 
sheep with their young ones, one Masa shall be the maximum. 
If the animals have sat in the field, the fine shall be double. 
If they have continued to stay there, it shall be quadruple.— 
(Narada in Apararka, p. 769.) 

49. ft: I 

40. For those who allow cattle to graze crops, before 
their eyes, the thief’s punishment has been ordained by the 
wise.— (NSrada in vlporarte, p. 769.) 
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50. 5. 140 — 144.] ?n=?T!n?f 

m I ?r?wir5nf^^ 

I 

50. If a buffalo damages crops, the keeper shall be 
fined eight M'a?as;-if there has been no keeper, her owner 
shall pay the fine ; — for damage done by a horse or a camel 
or an ass, the same fine shall be paid for damage done by 
a cow, the fine shall be half ; — for damage done by a goat, or a 
sheep, it shall be half of that again. — (Visnu, 5. 140—146.) 

5 1 . f^T sfN;, 

Jirq» 3 [, StTR II 


51. If a cow damages crops by grazing at night, her owner 
shall be fined 5 Ma^as ; during the day, 3 Masas ; for one 
moment, 1 Ma^a ; if she eats only a mouthful, there shall be 
no fine. — (Shankha-Likhita in Viramitrodaya, p. 448. ) 


52. 


] RSTJtf m g^ar^rf^f^flsfcr gr i 
?rsi Rqgr sR f^rir ii 

grfq sgrf^fRgf'^q^cr; i 
g qi^^g h “g 5[lgis% jrffJrgT^^ ii 


52. No blame attaches either to the keeper or to the 
owner of the cattle if the damage has been done by an animal 
either captured by the king, or possessed by an evil planet, 
or struck by lightning, or bitten by a serpent, or fallen from 
a tree, or attacked by a tiger or other wild animals, or op- 
pressed by disease. — (Narada in Smrtichandrika, p. 496. ) 

53. ] ni: sRj,m grBi^sgiR: i 


53. A cow within ten days of calving, the public bull, 
horses and elephants, -these should be carefully driven 
away ; no blame attaches to their owner.— (Narada in Smrti- 

4 - 

chandriJcd, p. 496.) 



818 


CHAPTER XI 


54. 1 st^irgsTT ff^HT ir:^ srsiiqi^rfl^ i 

\,j 

54. Elephants and horses are not to be punished, as they 
are the means of protecting the people. -(Ushanas in Smrti- 
chandrika, p. 496 and Apararka, p. 771.) 

Notes 

This immunity pertains to only royal elephants and horses. —{Apararka, 
P. 771.) 

55. 8. 242.] nf i 

Htrwra; m sr ll 

55. No punishment shall be inflicted in the case of a cow 
within ten days of calving, or public bulls, or dedicated cattle, 
—whether with or without keepers. — (Manu, 8. 242.) 

56. 511^^^ 2. 163.] i 

^ ^ ^ 11 

56. The public bull, the dedicated cattle, the newly- 
calved cow and such strange cattle as have strayed from their 
herd,— these should be let oif ; as also those suffering from 
an act of God or King, even when accompanied by their 
keepers.— (Yajna. 2. 168.) 

57. I 

g;f?r¥T ii 

57. One-eyed and one-horned cattle, the branded bull, 
as also the strange cow, the newly-calved cow, and the cow 
that has strayed from her herd and is roaming about with a 
view to returning to it ; also cows taking part in a rejoicing 
or at the time of a s^rac^c^/ia. - (Ushanas in Apararka, p. 771.) 

Notes 

The ArthashSstra has the following rules on this subject— 

(a) When cattle have entered a field, they shall be driven away by means 
of whips or goads. If they are hurt in any way, the man hurting them shall 
be tmnished as for ‘ Assault/— (Art 3. 10.) 
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(b) If camels and buffaloes have gone off after grazing in the fenced 
pasture-land, the owner of the pasture-land shall realise from their owners a 
quarter Fan a ; in the case of cows, horses, and mules one-eighth of a Paaa; in 
the case of small animals, the sixteenth part of a Pan a. — If, after grazing, 
they have sat on the land, double the amounts shall be levied.— If they have 
lain there at night, the fine shall be quadrupled- - No charges shall foe made in 
the case of consecrated bulls, or newly- calved cows or milch cows or breeding 
bulls.— 

(c) If a cattle-keeper takes cattle to graze in a pasture-land without having 
obtained the permission of that land-owner he shall be fined 12 Panas ; - if he 
lets them in and allows them to graze at random, the fine shall be 24 Pa ias. 
The keeper of the pasture-land shall be fined half these amounts.— 

(d) If cattle graze plantain and other clustering trees, the fine shall be the 
same as above,— (Arthashastraf 3.10.) 

(e) If cattle have broken through the fence, the fine shall be double,— 

(/) If cattle eat the grains lying in the house, or in the threshing yard, 
or in heaps, the damage caused shall be fully compensated.- (AriAas/iasfra, 
3. 10,) 
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1. 10.] 3<b!i# ii 

1. The aggregate of conventions arrived at amongst 
heretical sects, followers of the Veda (or trading corporations) 
and the like, is called ‘custom’ (or compact).— (NSrada, 10. 1 ; 
in VivadaratnUkara, p. 177.) 


Notes 

\Heretiml sects*— vj\iO do not follow the Veda, Buddhist and Jaina 
monks, [all save Mayvkha, p. 215, which explains it as ‘ such traders as carry 
on their business, not always in consonance with the Veda.] 

^ Naigama'—ho-s been variously explained: * dtizQXi^ * {Vivadaratna- 
kara, p. 177) ; ‘ merchants dealing in diverse kinds of merchandise trading to- 
gether^ (Smrtichandrika, p. 523; Madanaratna in p. 423 and 

Apararka on 2. 192) ; the Pashupatas and other sects who accept the authority 
of the Veda as the work of a trustworthy author (Mitak^ara) ; those traders 
who carry on their business in consonance with the Veda {Mo^yy kha, 
traders belonging to diverse castes who carry on trade jointly in foreign lands. 
{ Apararka on 2 . 192. ) 

There are combinations formed by persons professing the same faith or 
path, even though inhabiting different countries and belonging to different castes: 
for instance, there is a * confederation of mendicants/ a ‘ confederation of 
traders,’ a * confederation of Vedic scholars,’ and so forth. There are several 
kinds of business in which villagers make combinations among themselves, e.p'., 

* our village is being encroached upon by the inhabitants of another village, 
let us prevent it ’ and so forth.— (Medhdtithi on Manu, 8. 220.) 

Notes 

2. 2. 186.] ?t5it f5^T sureng; Kjw 5151 3 I 

2. Having erected a suitable place in the city, the king 
shall establish therein Brahmanas learned in the three Vedas ; 
and having ordained their living, he shall direct them to 
‘ carry on their duties.’— (Yajna. 2.188.) 

Notes 

* hiving ’—Suitable residence and maintenance. —(A^oararAia.) 

?2Q , 
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3. 17. 2-3. ] 


3. Brahmanas imbued with a knowledge of the Veda and 
of the sacred lore, learned divines and persons maintaining the 
Fire, — these the king shall bring together and establish in his 
kingdom and provide livings for them. — He shall bestow on 
them houses and lands, exempt from rent, declaring in a 
written grant that all taxation has been remitted.— (Brhaspati, 
17. 2-3 ; in Vivadaratnakara, p. 178. ) 

4. 17. 4.] tr«lT I 

4. They shall perform for the citizens all the rites— 
obligatory, occasional and those for some end, as also the 
expiatory and auspicious ones ; and shall also decide doubtful 
cases. — (Byhaspati, 17. 4 ; in Vivadaratnakara, p. 178.) 

5. 17, 5-6.] I 

5 5IT II , 

5. A compact formed among villagers, companies and 
tribes is called ‘ convention ’ ; such conventions must be made 
at times of distress and also in regard to acts of piety.— When 
danger is apprehended from robbers, it is regarded as a distress 
common to all ; such danger- should be repelled by all, not by 
one man alone.— (Brhaspati, 17. 5-6 ; in Vivadaratnakara, 
P. 178.) 

Notes 

‘ Acts of piety ’—Such as the repairing of temples, tanks and the like 
(See next section). The conventions referred to are such as— (1) raising a common 
fund by subscriptions, during famines,. (2) arranging to supply one armed guard 
at every household, when danger from robbers is apprehended, (3) such and such 
persons should form a deputation to wait upon the king for the redressii^ of 
certain grievances. 


91 ^iv^ era f It 
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6. 17. 1 1—13.] i 

^T HTPlf^T II 

qRnft^n i 

6. When a compact is entered in a document to the follow- 
ing effect — ‘ the construction of an Assembly Room, a water- 
drinking booth, a temple, a tank or a park, arranging for 
the sacraments of orphans and the poor, performing of 
sacrifices, bringing together and keeping famine-stricken 
persons,— all this shall be done by us by means of propor- 
tionate subscriptions,’— this is a lawful convention ; and it 
should be observed by all, (as also by the king). -(Brhaspati, 
17. 11—13. in Vivadaratnakara, p. 181.) 

Notes 

‘ Bringing together and keeping famine-stricken people.’— This is the 
meaning of the phrase ‘ kulayanam nirodhashcha,’ according to Smrti- 
ehandrikdip. 522), Pardsharamddhava (p. 249).— According to Vivddaratnd- 
fcora (p, 182), it means ‘bringing together of the family, and preventing the 
ingress of wicked persons,’ — Kalpataru reads kulydydnam nirodhah,’ and 
explains it as ‘ the making and closing of water-courses.' 

7* 10. 2.] i 

Tm fJ? II 

7. Among heretical sects, trading corporations, trade 
guilds, unions, troops, tribes and other associations— the king 
should maintain the conventions, as also in regard to fortified 
towns and the open country.— (Narada, 10. 2.) 

Notes 

The conventions referred to are as follows— (a) among " heretical sects ' 
there are conventions for the governance of monasteries and other institutions ; 
(b) among corporations of merchants trading in diverse kinds of merchandise 
‘ according to there are such conventions as that 'members 

who ill-treat messengers should be punished ’ ; (c) amqpg ' trade-guilds ’ (of 
merchants dealing with the same trade), there are conventions regarding 
monopolies and prices; (d) among * unions ^ {of riders of elephants and horses) ; 
and(e} ' troops "(of soldiers wielding diverseweapons)there are such conventions 
as ' no one shall join in a battle except in the company of others " ;— (/) among 
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" tribes ' (groups of relations), there are such conventions as ' the ear-piercing 
ceremony shall be performed during the fifth year of the child ^ ; — (g) in 
regard to * fortified towns,’ there are such conventions as * no food shall be sold 
outside ^ ;~(h) in regard to the ‘ open country, ’ there are conventions regarding 
duties to be realized from foreign trz.dLevs.-~{S}nrtichandrikaf p. 523.) 

8. 2. 192.] flrBi; i 

^ '^f ^ II 

8. The king shall maintain the conventions among trade- 
guilds, trading corporations (or Vedic sects), heretical sects 
and tribes (or troops).— (Yajna. 2 .192.) 

9. 7.] I 

STKW f 5^T fig; II 

9. Mutual confidence having been established by means 
of oath, by a written compact, or by sureties — they shall set 
about their work. — (Brhaspati, 17. 7; in VivMaratnakara, 
P. 178.) 

10. ] ia^PTf 5 I 

10. Members of a corporation shall always remain firm 
in the observance of their conventions ; and shall carry on 
their business in accordance with these conventions.— (Katya- 
yana in Vivadaratnakara, p. 180 and Smrtichandrika, p. 525). 

11. 2. 186.] I ■ 

msfr Vmf «T! II 

11. Whatever duty devolves upon a man by virtue of 
convention,— that he shall duly perform, so far as it may be in 
consonance with his religious duties ; so also shall he perform 
the duty imposed upon him by the king.— (Yajna. 2. 186.) 

Notes 

If there were a convention to the effect that * all members of the corpora- 
tion should be present at the king's palace at the time at which the scriptures 
lay down the performance of the Twilight Prayers— such a convention shall not 
heohejed.—(SmrtichandrikgfP,52b,) 

* By virtue of convention * Sdmayikah ' - has been explained by 
Vivadaratnakara^ (p. 181) as * a duty calculated to bring prosperity and 
security to the corporation,’ 

‘ Duty imposed by the king ’—such as * all men shall perform expiatory 
rites for a month for the welfare of the kingdom.’ — (Vivadaratnakaraf 
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12. ^5*n^tsr] ?T3j?n?Rjj: I 

*13 ' 

12. When a royal edict has been promulgated, —which 
is not inconsistent with righteousness,— it shall always be 
carried into action. ^(Katyayana in SmrtichandrikU, p. 525.) 

13. 17. 10.] ^ 51 5[l5f: ^Ji§f|5r5tT%l; l 

13. Two, three or five persons shall be appointed as 
advisers of the corporation ; their advice shall be followed by 
all the members of the corporation.— (Brhaspati, 17. 10 ; in 
Vivadaratndkara, p. 179.) 


Notes 

As corporations would always consist of large numbers of members of 
diverse opinions and idiosyncracies it would be impossible to obtain unanimity of 
decision upon any point ; hence the necessity of appointing a few representative 
councillors or advisers,— a select committee.— (Sm rtichandrika, p. 626,) 

14. 17. 8—9.] l 

5 ^15?: II 

^^15 5E#55iar HfrWT; H 

14. Such persons shall never be chosen as councillors as are 
malicious, dissolute, bashful, indolent, timid, avaricious, too 
old or too young. -Such persons shall be selected to be the 
chief ftien, as are honest, acquainted with the Veda and its 
injunctions, able, self-controlled, sprung from noble families, 
and eflBcient in all kinds of business. - (Brhaspati, 17. 8-9 ; in 
Vivadaratnakara, p. 179.) 

15. 5IS955W 2. 191.] S=5(#IS155T W5g: I 

II 

16. Persons learned in the Veda and acquainted with its 
teachings, honest, and not avaricious, should be the councillors; 
their advice shall be followed (by all members of the corpora- 
tion).— (Yajna. 2. 191.) 
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16. 2. 188.] i 

*1^^ ?ng[: h ii«m ii 

16. Every member of the corporation shall follow the 
advice of wholesome advisers ; one who does not do so shall 
be fined the first amercement. — (Yajna. 2. 188.) 

17. j i 

^ ?ui; ii 

17. Among those councillors, if any one obstructs what 
is reasonable, or gives no opportunity to the speaker to speak, 
or urges what is unreasonable, he should be fined the first 
amevcement. - {Katyayana in Smrtichandrika, p. 527.) 

18. 17. 15.] gi i 

^ 55fig[ ii 

18. If a member of the corporation damages the interests 
of the corporation, or insults a learned tribunal, or disturbs 
a settlement arrived at, — he should be turned out of the com- 
munity. — (Brhaspati, 17. 15 ; in Vivadaratnakara, p. 183.) 

Notes 

'Damages the interests ^ — e.g. by siding with a person who has been 
found guilty and ordered to pay a fine which would go towards the joint stock of 
the mrgoTSitioTi,—{SmrtichandTika, p. 527, and Viramitrodaya, p. 428.) 

19. i7. 16.] wgg: gm i 

f%sf S?: ii 

19. One who is malicious, or a back-biter, or a sower of 
dissension, or given to violent deeds, or inimically disposed 
towards the guild, the corporation or the king, shall be banish- 
ed from the community.— (Brhaspati, 17. 16 ; in Fwoda- 
ratndkara, p. 184.) 

20. 17. 17.] fgr^^ggii^iWT: i 

qftgniT sr^: ii 

20. The heads of tribes, guilds and corporations inhabit- 
ing a fort or a town shall reprimand, censure or excommunicate 
all evil-doers.— (Brhaspati, 17. 17 ; in Vivadaratnakara, p. 184.) 
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Notes. 

‘ Excommunieated/-i:he word in the original is * faritydga/ vvhich has 
been explained as ‘ excommunication ’ by Apardrka (p. 794),— ‘ branding ' by 
Snirtichandrikd (p. 527). 

Which of the three punishments shall be inflicted will depend upon the 
gravity of the offence— says Aparar/ja (p. 794). 

2 1 . 17. 1 8.] I 


21, Whatever, in the shape of favour or punishment, is 
done honestly by these heads should be approved of by the 
king also.- (Brhaspati 17.18 ; in Vivadaratnakara, p. 184.) 


22 . 


17. 19.] 


t it 


22. If however these heads combine, through malice, to 
injure any single member of the community, the king, coming 
to know of it, shall restrain them and punish them in propor- 
tion to the injury, — (Brhaspati, 17. 19 ; in VivadaratnUkara, 
p. 184.) 

23. 10.6.1 ?«fiwwiTar ^ I 

NO 

23. Persons causing dissension among the members of a 
corporation shall undergo punishment of a specially severe 
kind also.— (Narada, 10. 6 ; in Vivadaratnakara, p. 183.) 

24. 10. 3.] jt; i 

. 24. Whatever be their customs, or activities, or rules of 
attendance, or means of living, — the king shall approve of.— 
(Narada, 10. 3 ; in Vivadaratnakara, p. 180.) 


Notes 

^ Customs '—such as wearing matted locks and so forth [Smvti’ 
chandrika, p. ^2B), 

‘ Activities observances, such as begging alms and so forth {Smrti- 
chandrikdf p. 628) , method of life (VivddaratndkarOjt p- 180). 

' Rules of atteyidance ’—such as whenever a drum is beaten, or some such 
signal given, all the members shall present themselves at an appointed place.— 
(Snirtichandrikd, p, 528), 
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25. 10. 4. ] ^ ^ *ra[ i 

^rsR? =5 Ji^sifsTf II 

25. The king shall restrain them from such acts as may 
be injurious to the state, or reprehensible in themselves, or 
causing pecuniary loss.— (Narada, 10. 4 ; in Vivadaratnakara, 
p. 185.) 


Notes 

' Injtiriotis to the State Such as the investigation by a Shisdra, of 
disputes among the higher castes,— which, it has been declared, ruins the 
state. — (VlramitTodaya, p. AZO ; Pardsharamlddhava, p. 252.) 

26. 10. 5 ] msi: i 

^ ?t3it h ii 


26. Formation of secret cliques, wearing of arms with- 
out reason and mutual attacks, — all these the king shall not 
tolerate.— (Narada, 10. 5 ; in Vivadaratnakara, p. 186.) 


Notes 

* Unlaw fid tveai'ing of arms,'— i.e,, without any reason, such as the 
apprehension of danger and the like— (Vivada^^atn^kara, p. 185.) 

27. 10. 7. ] ^ • 

?T5n ii 

27. If there is any such custom as has an evil motive 
behind it, or opposed to the dictates of Law and Morality, — 
the king desirous of welfare shall suppress it ; even though it 
may be a long-continued one. — (Narada, 10.7 ; in Vivadaratna- 
kara, p. 186.) 


Notes 

Such customs, for instance, as the prostitution of widows, which may be 
current among- certain heretical sects.— (Flramitroda^c, p. 431 and Smrti- 
chandrilia, p. 529.) 

28. 17 20. ] NJjcrai 3 ?t wig; i 

gig; ii 

28. When a dispute arises between the Head and the 
Corporation, the king shall enquire into it and keep both of 
them to the right path. — (Brhaspati, 17. 20 ; in Vivadaratna- 
kara, p. 184,) 
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29. 2. 87] *i: l 

n ?T?I^ II 

29. If any member of the Corporation misappropriate the 
property of the Corporation, or transgress its rules, the king 
shall confiscate his entire property and banish him from the 
kingdom.— (Yajna. 2. 187.) 


Notes 

This applies to cases of very serious offences ; for minor offences of this 
kind, the penalty shall be as prescribed byj Manu (see below under 33).-- 
{Afararka and Mitak^ara), 

Says V^nu : If a member embezzles goods belonging to the Corpora- 
tion, he shall be banished.— (Visnu, 5. 167.) 

30. ^ i 

80. One who is given to violent deeds, one who sows 
dissension, one who injures the property of the Corporation, — 
all these should be turned out of the community by kings after 
notifying it.— (Katyayana in Smrtichandrika, p. 580.) 

31. T 13 8 . 220 3 ^i I 

31. If a man, after having entered into a compact, under 
oath, with a village, a country or a corporation, should break 
it, through greed,- him the king shall banish from his king- 
dom. — (Manu, 8. 220.) 

Notes 

Also If a member violates an established rule of the corporation, 

he shall be banished. - (Visnu, 6. 168.) 

There are several kinds of business for which villagers form combinations 
among themselves. For instance, ‘ our village is being encroached upon by the 
inhabitants of another village— they graze their cattle on our pasture-lands, 
they cut our embankments if we are all agreed among ourselves, we may 
prevent all this ; it is possible that in this we may come to blows and may have 
to appear before the Court if we remain united then we shall go forward and 
prevent the encroachment ; if not, we shall let it go.’ On this compact being 
proposed, men may agree to it. Having thus entered the compact, and eneour- 
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aged the undertaking, if some one were to shirk away and make common cause 
with the other party and become lukewarm towards his own neighbours,— such a 
person should be banished by the king from his kingdom.— The penalty here 
laid down pertains to the breach of compacts relating to works of public utility, 
in due accordance with law and custom, and not detrimental to the interests of 
the city or of the kingdom at \BXgQ.—(MedhatitM.) 

32. 17. 13.] ’t: i 

<1 

32. If a member, while able to do so, fails to act up to 
the compact, he shall be punished by confiscation of his entire 
property and banishment from the town.— (Brhaspati, 17.13; 
in Smrtichandrika, p. 530.) 

33. *138.221.] ^>r3sr 1 

=53: ’St u 

33. Having caught the breaker of a compact, the king 
shall make him pay six ‘ Ni§kas ’ of four ‘ Suvarnas ’ each, 
and also one silver Shatamana. — (Manu, 8. 221.) 


Notes 

The penalty of banishment prescribed in the preceding sections applies to 
cases where the man has broken the compact ‘ through greed ’ ; the present 
sections lay down the penalty for cases where the breach has been due to the 
man’s ignorance- — {MedKatithi.) 

'Of four SMvorij os’— This has been added as there are several measures of 
the ‘ Ni?ka, ’ — by one it is equal to 5 Suvar'ias, by another to 108 Suvarnas. 

According to Apardrka (p. 793), Mitakqard % 187), PardsharamUdhava 
(p. 253) and Viramitrodaya (p. 429), these two texts of Manu (sections 31 
and 33) lay down four distinct penalties— (1) Banishment, (2) fine of 
6 Ninkas, (3) fine of 4 Suvar ms and (41 fine of one Shatamana (equivalent to 
320 Rattis) ; and which one shall be inflicted in a particular case shall be deter- 
mined by the caste, the learning and other qualifications of the offender or 
(according to by the nature of the offence.)— Medhitithi has taken 
‘ Banishment ’ as one meant for serious cases of breach ‘ through greed ’ and the 
fines as another, for cases where the offence is less serious, being due to 
ignorance. 

Some people have taken the four penalties as meant for the four castes,- 

but there is no justification for this,— says Viramitroc^aya. 

Fr' 42 
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34. 17. 21.] f ?T5raTs«i ^ I 

34. Those persons who combine and conspire to cheat 

the king of his dues shall be made to pay eight times as much, 
and shall be punished if they take to flight. — (Brhaspati, 17. 21.) 

35. 2. 1 89-190. ] 

?ntf^ II 

35. When a deputation of a Corporation has waited on 
the king, as soon as their business is done, the king shall 
dismiss them with honour and presents. Whatever presents 
a member of such a deputation receives, he shall make over 
to the corporation ; if -he fails to do so, he should be made to 
pay eleven times as much. (Yajha., 2.189-190.) 

36. tP’1% 17. 22-23. ] i 

TtT^ m f^«rg=.5!f cwrera; II 
trsTT II 

36. Whatever is obtained by a member of the Corpora- 
tion shall belong to all in common ; whether the amount be 

sufficient to maintain them for six months or for only one 
month, it shall be divided among the members in proportion 
to their shares in the Corporation.- Or, it shall be bestowed 
on the poor, the decrepit, the afflicted women, children, the 
sick, or persons with many children. - (Brhaspati, 17. 22-23; 
m Apar^rka, p. 795.) 

Notes 

According to Apararka (p. 796), the meaning is that if the amount obtained 
is large enough to support the families of the members for one to six months, 
it will be divided among themselves,— if it is smaller it will be given away to 
the sick and the poor, . 

37. 1P'I% 17. 24.] mg m m to i 

37. Whatever is acquired or saved or borrowed or obtained 
by royal favour by members - on behalf of the Corporation— 
belongs equally to all the members.— (Brhaspati, 17. 24; in 
AparUrJca, V. 7d5.) 
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38. i 

?n?OT«f gr it 

88. If a debt incurred on behalf of the Corporation has 
been eaten up by any member, or used for his own purpose,— 
it should be payable by that member. - (Katyayana in Vivada- 
ratnakara, p. 187 and Smrtichandrika, p. 533.) 

39. EBi5*{Tgg ] gt=f -g i 

39. All those persons who have secured admission into a 
Corporation or a trade-guild, become entitledto all its existing 
assets and liabilities —such as all articles of food and other 
properties, and the duty of performing charities and religious 
acts ; — the man who has gone out of it has no share in those. — 
( Katyayana ' in Vivadaratnakara, p. 188 ; Vivadachintamani, 
p. 186 and Smrtiehundrika p. 533.) 


Notes 

Vivadachintamani explains ^ pragUta ’ (.rendered above as ‘ one who 
has gone out of the Corporation') as ‘ one who has, for his own benefit, sought 
and obtained admission and has not been invited to join’; thus it draws a 
distinction between members who have joined by invitation (who alone are 
sharers in the assets and liabilities) and those who have become members by 
application. 

40. i 

40. If, among persons entitledto eat out of the same dish 
or in the same line, — any one refuse to eat with another, with- 
out assigning any reason for the refusal, — he shall be pun- 
ished.— (Katyayana in Vivadaratnakara, p. 185.) 

Notes 

The Arthashastra (3. 10) has the following rules on the subject 

(a) If a cultivator, having agreed to settle and work in a village, fails 
to do so, he shall be made to pay a fine to the village itself .—If he does not do the 
stipulated work, he shall pay double the amount of what his wages would have 
been.— If he does not pay his share of the dues payable by the entire village»eom- 
munity, his fine shall be double the amount of that share. If he does not contribute 
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his share of foods and drinks towards a communistic dinner, his fme shall be double 
the cost of bis share.— If he does not contribute his share towards public 
entertainments he and his family shall not be allowed to witness them ; if they 
witness them secretly they shall pay double the amount of their contribution.— 
[Arthashastra, 3. 10.) 

(6) If even one member of the community asks the members of the com- 
munity to doisomething for the good of the entire community they shall do it,— 
if they do not, each of them shall be fined 12 Panas.— If they combine and 
strike him, each of them shall be fined double the amount of the fine ordinarily 
imposed for such striking; the fine of the man actually delivering the blow being 
sped&lly heB.Yj.-^{Atthashastra, 3.10.) 



CHAPTER XIII 

RESCISSION OF SALE AND PURCHASE 

1. 18. 2.] 311^* ^ i 

II 

1. There are two kinds of property : moveable and im- 
moveable ; when these properties are put up for sale, both of 
them come to be known as ‘ property for sale.’ - (Brhaspati, 
182) in Vivadaratnakara, p. 189.) 

2. 8. 2-3.] 3^*T ?raT i 

gRi ’7v^ig=s*?^ ii 

nlM fsmT ^?r; fstJiT II 

2. In this world there are two kinds of property: moveable 
and immoveable ; when any kind of property forms the object 
of sale or purchase it is known as ‘ property for sale.’ The 
method of its sale and purchase has been declared by the wise 
to be of six kinds : (1) by number, (2) by weight, (3) by. measure, 
(4) by practical test, (5) by beauty, and (6) by lustre.— (Narada, 
8. 2-3 in Vivadaratnakara, p. 189 ; in Apararka, p. 828 ; and in 
Vlramitrodaya, p. 437.) 


NOTES 

*Sold by member*— ’Snch. as nuts and flowers ‘sold by weight* —such 
as gold and silver by measure*— sold by practical test*— 

oxen and other beasts of burden ; - ‘sold by beauty*— such as ‘ public women';— 
‘sold by lustre*— such Z.S emeralds, rubies and other Vivadaratnakara, 

p. 189 and V'iramitrodaya, p. 437 ; also Apararka, p. 828, which last supplies 
another alternative explanation of (6) as ' ‘sold by money, such as lands and 
gardens/' 

8. 5ITT? 8. 4.] ^ swEsfe i 

3. If a man sells property for a certain price, but does 
not band it over to the purchaser, he shall be made to deliver 

333 



334 


CHAPTER Xm 


the property along with the produce, if it is immoveable pro- 
perty, —and along with the profits arising on it, if it is move- 
able.— (Narada, 8. 4 ; in Vivadaratnakara, p. 190.) 


Notes 

‘ Produce'— stsnds for the usufruct of the immoveable property sold.— 
‘ Profits, ' for (a) the use made of the beasts of burden and (6) the milk of the 
cow {Vivadaratnakara, p. 190 and Vivadachintamani, p. 86) ; Smrticlian- 
drika, (p. 509) and Vtramitrodaya (p. 437) confine it to the ‘ milk ' only. 

This refers to cases where the value of the property has increased since 
the sale. For cases where the property has deteriorated, we have the following 
mle—{Vtramitrodaya, p. 437.) 

4. 8. 5.] I 

4. If there has been a fall in the market- value of the 
property during the interval, the purchaser shall receive the 
property itself, along with the difference (between the price 
originally paid by the purchaser and the later reduced value 
of the article). This law applies to cases where the parties are 
inhabitants of the same place ; in the case of those trading 
abroad, the profit that might have been derived by the pur- 
chase from the foreign trade, in connection with the property 
in question, shall also be made over to him by the party from 
whom he had purchased it. — (Narada, 8. 5 ; Vivadaratnakara, 
p. 190.) 


Notes 

‘ Difference ’—'v/iAch would be the loss incurred by the purchaser by 
reason of the goods not having been delivered to him on the occasion of the 
sale. — (Vivadachintamani, p. 87.) 

5. 2. 254.] (A) *T! 1 

5. (A) The seller, having received the price, if he dose not 
deliver the goods sold to the purchaser even on demand, he 
should be made to deliver it along with interest, (if the par- 
ties are inhabitants of the same country). (B) If the purchaser 
is a trader, come from a foreign country, the goods shall be 
delivered to him, along with the amount of such profit as 
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might have been made by trading with it in foreign lands.— 
(Yajha. 2. 254.) 


Notes 

‘ With interest ’—The interest in the case being at the rate of five per 
cent (as pointed out by Smrtichandrika, p. 510), or 2 or 3 per cent (as indicated 
by M'itaA;§ara).-”Such is the simple meaning of the first part of the text, but, 
with a view to make the words yield the rule embodied in the above-mentioned 
text of Narada, Mitak^ara has, in addition to the above explanation, propound- 
ed another explanation, where the meaning of the text is as follows Both 
the parties being inhabitants of the same country, if the seller has failed to 
deliver the goods sold to the purchaser,— and since that sale the market-value 
of the goods has gone down, — then the seller should be made to deliver the article 
along with the difference in the value of the article.— If however there has been 
no change in the value of the article since its former sale, then it will be deli- 
vered along with any profits that the seller has derived from retaining it and 
trading with it during the interval.” 

Smrtichandrika (p. 510) this rule refers to a case where 
there has been no change in the market-value of the goods. 

According to in the latter case (of the foreign trader), the 

' profit ’ to be paid is, not only what might have been derived from trading with 
the goods in foreign lands, but also interest upon the amount of purchase- 
money paid by the original purchaser. It further remarks that this refers 
to cases where the seller has failed to deliver the goods without having 
^ repented ’ the transaction ; in cases where there has been repentance, the 
rule applicable is as laid down by NSrada (see 2 above). 

' If, after having sold the goods, the vendor does not deliver them, he shall 
be fined 12 Pan as ; except when some flaw in the transaction is proved,— such 
as the wrong price having been charged, or the goods having been sold when 
the vendor was absent-minded and so iorth.^ —(ArthasKdstra, 3. 15.) 

6. 5.127-128] 

I TOIsra 11 

6. If a man does not deliver to the purchaser the goods 
sold, for which the price has been received by him, he shall 
be made to deliver it to him, along with interest and he 
shall be fined by the king 100 Pa%as. —(Visnu 5. 127-128.) 

7. ] 305^1 sTTjf i 
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7. If the purchaser does not receive the article when made 
available, —or if the seller, does not deliver the sold article in an 
unsoiled condition to the purchaser,— he shall be allowed to re- 
cover his property (the purchaser, the purchase-money and the 
vendor, the article sold) on paying the tenth part of the price 
agreed upon ; —but this penalty shall not be paid if the article 
has not been made available at the time, even though the 
transaction has been completed. This rule shall be applicable 
only within ten days of the sale, not beyond that.— (Katyayana 
in ParUsharamUdhava, p. 260 ; Smrtichandrika, p. 611 and 
Vivadachintamani, p. 88.) 


Notes 

Vivadaratnakara {p. 192) and Vivadaehintamarii (p. 88) read ‘Kriya- 
kare’ and explain it as ‘ before the transaction has been attested by witnesses 
or entered in a document .’ — Smrtiehandrika (p. 511) reads ‘ Kriydkale ’ 
and explains it as ‘ the time for the purchaser to use the article.’ 

8. IT5 8.222-223.] i 

<1^ 5 ^Tf SB 51 wwrft I 

8. After having bought or sold an article, if the buyer 
or seller repent of it, he may return or take back that article 
within ten days ; after ten days he shall not return and take 
it back ;.if he does, he shall be fined by the king 600 Panas. — 
(Manu, i 222-223.) ' 

Notes 

According to the ArthasJmstra 3.15 in the case of tradesmen, the time for 
* iiepentance ' allowed is one day ; —in that of agriculturists, three days ; in ^ 
the case of cowherds, five days ; —the same periods are allowed for the pur- 
chaser also. 

In the case of goods whereof buying and selling are constantly going on, 
and which do not deteriorate, either in quality or in quantity or in value, ^such 
for instance, as* vessels of copp;er and other metals,— if they have not been 
brought into use, they can be returned or taken back within ten days.— In the 
case of fruits and flowers, the returning should.be done either on the same day, 
or the next.— The period * of days here allowed is for persons inhabiting the 
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same place ; in the case of parties belonging to dilf erent places, the returning 
must be done at the very time of the purchase.— If after the lapse of ten days, 
the seller repents of the transaction and applies to the king for the rescission of 
the sale, he should be fined 600 Panas. — All that is meant is that the seller 
cannot force the rescission, against the wish of the purchaser ; if the parties 
agree, there can be rescission by mutual understanding.— 

Manu, under 8. 228, has extended this same principle to the rescission of 
all kinds of transaction. 

This rule applies to the case of such articles as do not deteriorate by use>— 
such, for instance, as dwellings, fields, gardens and so forth.— (MitaA:§ara 
2. 177 ,* Parasharamadhava, p. 2o8 ; Viramitrodaya, p. 436.) 

That 600 Panas are meant has been declared by Vivadaratnakara 
(p. 183). 


9. 8. 6. ] 3tT Twf m i 

9. If the article happens to be injured, or destroyed by 
fire, or carried off, the loss shall be charged to the seller, who 
did not deliver it after the sale.— (Narada, 8. 6 ; in VivUdarat- 
nUkara, V. 192.) 

10. 2. 256. ] i 

II 

10. If any damage is done to the article sold, through 
an act of God or the King, the loss is to be charged to the 
seller,— if he has failed to deliver the article sold, even though 
requested to do so. — (Yaj'na. 2. 256.) « 



Notes 

For the satisfaction of the purchaser, the seller should deliver to him 
another article similar to the one sold, or the price received for it— (Apararka 
and Mitak^ara.) 

11. ST I 

11. When a purchaser has not accepted the article pur- 
chased by him, on its being delivered to him, the seller would 
be committing nothing wrong, if he were to sell it to another 
person. —(Bfhaspati in Vivadachintamani, p. 89.) 

F- 43 
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12. 2. 25.5. 1 1 

% HI II 

12. If the previous purchaser does not accept the article 
sold and delivered to him, it may be sold again ; if the article 
has, in the meantime, suffered any damage on account of his 
fault in not accepting it, —the loss shall be charged to the 
purchaser.— (Yajna. 2. 2.551. 

13. 2. 257. ] ^ gTS|s^% I 

ntri a 

13. Having sold an article to one person, if the seller 
sells it to another, — he should be fined double the amount 
of the price (and also made to refund to the previous purchaser 
double the amount of the price paid by him).— So also when 
a man knowingly sells a defective article as free from 
defects.— (Yajna. 2. 257.) 


Notes 

' Also made to refund, ete-’.^This (clearly stated by NSrada below) has 
been taken a.s implied here also, by the particle ‘ oka.’ — (Apararka.) 

14 . 8. 8. ] 3 33 1 

3 II 

14. When a man sells an article to one person, and 
afterwards delivers it to another, he shall be compelled to 
repay twice the price to the purchaser, and a fine of an equal 
amount to the king.— (Narada, 8. 8 ; in Apararka, p. 830.) 

15 . 8 . 7. ] 3 *I3V I 

3 %!Ff ^T’^T 3 II 

15. When a man shows one thing, which is flawless, to 
the intending purchaser, and afterwards delivers to him 
another thing, ^ which is defective,— he shall be compelled to 
repay to the purchaser twice the price paid for it, and a fine 
of an equal amount to the king. - (Narada, 8. 7 ; in Vivadarat- 
nakara, p. 192.) 
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16. 18, 4. ] 57: qozi I 

gsiT )l 

16. The foolish man who, knowing a thing to be defective, 
sells it (without mentioning the defect), shall be compelled 
to pay twice its value to the purchaser, and a fine of the same 
amount to the king.— (Brhaspati 18.4 ; in Vivadaratnakara, 
p. 192.) 

17. f 18. 5, ] i 

17. What has been sold by one intoxicated or insane, or 
at a very low price, or under the impulse of fear, or by one 
not his own master, or by an idiot, --shall be given up by the 
purchaser ; or it may be recovered from him by the seller, by 
forcible means. — (Brhaspati, 18. 5; in Vivadaratnakara, p. 193.) 

Notes 

'By the seller.’— Th\s has been added by Vivadaratnakara (p. 198), which 
remarks that this rescission can take place even after the lapse of ten days — 
which is the period fixed for Rescission in general. 

18. *51?? 8. 10. ] i 

si?^5S!ra saqig, *5 ii 

18. All these rules apply to cases where the price has been 
paid by the purchaser. Until the price has been paid, no blame 
can attach to the seller, except when there is an agreement to 
the contrary.— (Narada, 8. 10 ; in Vivadaratiiakara, p, 194.) 


Notes 

' Agreement '—to the effect that ‘ as soon as the sale has been verbally 
settled, even though the price may not be paid, it shall not be subject to rescis- 
sion,’- or that * the price shall be paid after a month/— If there has been 
some such agreement, then, even though the price may not have been paid, 
if the seller does any of those things that have been detailed above, he becomes 
liable to punishment. 

19. I) 

19 When, for the purpose of clinching a bargain, the pur- 
chaser has paid earnest-money to the seller, — if the transac- 
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tion should fail by reason of anything done by the seller, — he 
shall be made to repay to the purchaser double the earnest 
money received by him. — (Narada in Apararka, p. 830; but 
attributed to Yajnavalkya by Smrtichandrika, p. 616.) 

20. ^ st 5^^ i 

qwf rrat, il 

20. After having paid the earnest-money, if the purchaser 
does not come forward to receive the article sold,— the article 
becomes relinquished by him' and he forfeits the earnest- 
money,— (Vyasa in SmrtichandrikU, p. 516.) 

21. ^1^8.12.] I 

^ ^ gr sf qi u 

51 siagH afti5^q*r: ii 

21. It is for the sake of profit that merchants carry on the 
buying and selling of all sorts of merchandise ; that profit is in 
proportion to the high or low prices paid. Merchants therefore 
shall fix a fair price for their merchandise, in accordance with 
the nature of the locality and the season,— and refrain from 
dishonest dealings. Such is the right method of trade.— 
(Narada, 8. 12.) 

Rescission of purchase 

22. Hg 8. 222-223. See 8 above. 

23. ^smuiH—See 7 above. 

24:. qw? ^ sr: i 

g h qgg ii 

24. Having purchased a milch cattle or such things, if the 
purchaser repents' of it, and returns it,— though it is flawless,— 
he should suffer the - penalty of having to pay a tenth part of 
that price paid.— (KatyayanainFiDadac/iwtamam, p. 92 and in 
Smftichandrika, p. 512.) 
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Notes 

The penalty here prescribed— the tenth part of the price -is meant for 
those cases where the article sold is such as does not suffer from being used. 
For cases where the article is such as is liable to suffer from use, the penalty 
to be paid is the sixth part of the price, as below — ( ViramitTodayat p. 4S5.) 
Vivadaratndkara has taken a different view [see Notes on the next 
section. ] 

25. ^ i 

5t?i ti 

25. Having purchased an article, if the purchaser repent 
of it after it has come to his hands, he may relinquish the 
article after paying a sixth part of the price paid — says Bhrgu. — 
(Katyayana in Vivadachintamani, p. 92 ; in Smrtichandrika ; in 
Vlramitrodaya, p. 435.) 


Notes 

‘ Come to his hands.'— This shows that the higher penalty of ' sixth part 
of the price ' is to be paid, if the man returns the article after having received 
delivery of — and the lower penalty of the tenth part (preceding section), 
if he seeks rescission of the sale before the article has come to his hands. — 
( Vivddaratndkaraf 8. 197.) 


26. ^ «i: spit i 

26. If a purchaser refuses to accept delivery of the article 
sold to him, he shall suffer the same penalties as those pre- 
scribed for the seller refusing to deliver the goods sold by him. — 
(Narada in (SmWic/iawdr'iM, p. 513.) 

27. i 

27. The wise merchant, having made a purchase, shall not 
repent of it ; he should find out, beforehand, the likely profit 
and loss on the merchandise.— (Narada in Vivadaratnakara, 
p. 198.) 
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28. 9. 4.] scR ’jm g?«r^«rcr: i 


28. The intending purchaser shall, before purchasing an 
article, examine it, in order to find out its good and bad points. 
When a thing has been examined and approved of and then 
purchased, it cannot be returned to the seller. — (Narada, 9.4 ; 
in Vivadachintamani, p. 91.) 

29. 18. 3.] i 

sf II 


29. The purchaser shall examine an article himself and 
also show it to others ; when after examining it and having it 
approved by several men, he has purchased it, he cannot re- 
turn it.— (Brhaspati, 18. 3 ; in Vivadachintamani, p. 91.) 


30. 




30. Leather, wood, yam, grains, wines, liquids, cloth, gold, 
silver and other metals, — these commodities should be examined 
immediately on the spot. -(Vyasa in Swiftic/iawdrifea, p. 517 
and in Viramitrodaya, p. 433.) 


31. 9H9 9. 5-7.] 15999 IfTfUCm^l 9 I 

g9B195l!I9Rn9f 9119 1^9119: II 
f|l9m95ffT^ 9 5HT ^1T! I 

9>f9IHHT9; II 

iraisif^qo9«[7i?§ 9% ngitig i 
99 ^9T 1T9 II 


81. Milch cattle may be tested for three days; beasts 
of burden for five days ; in the case of pearls, diamonds, corals 
and other precious stones, the period of testing may ex- 
tend to seven days ; -male slaves shall be tested for a 
fortnight; and the female slaves for a month; grains of all 
sorts, for ten days ; iron and cloth, for one day. —If before the 
expiry of these periods, a defect should appear in the com- 
modity, it should be returned to the seller, and the purchaser 
shall receive the refund of the price he had paid for it.— 
(Narada, 9. 5-7 ; in Smftic/iamdnfca, p. 517.) 
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32. 2. 177.] i 

32. Seeds and grains may be examined for ten days ; iron 
for one day ; beasts of burden for five days ; precious stones 
for seven days ; female slaves for a month ; milch cattle for 
three days and male slaves for fifteen days.— (Yajna. 2. 177.) 


Notes 

All these rules refer to cases where the thing has been purchased without 
previous examination— says Vivadaratnakara, p. 197. 

33. g qari^ i 

^ spr^sszisu jt 5 ii 

33. When an article has been purchased unwittingly, 
without due examination, — if it is found to be defective, it 
may be returned to the seller ; if within the period fixed for 
such examination, not otherwise. — (Katyayana in Vivadarat- 
nakara, p. 199 ; Vivadachintamani, p. 90 and Smrtichandrika, 
p. 518.) 

34. 2. 258.] ^ ^str <pRn^fr^5iTsirrT 1 

flRhstT srtg^Pi; f 

34. If a merchant, not knowing the likely profit and loss 
involved, has purchased a commodity, he shall not seek to 
rescind the purchase. If he does so, he is liable to be fined the 
sixth part of the price paid (according to Apararka). 

According to the Mitaksara, the meaning of the text is as 
follows:— 

When a commodity has been sold and bought after due 
examination, the purchaser may ask for its rescission within 
the prescribed time, only if he finds out after the sale that the 
price of the commodity, at the rates prevalent at the time of 
the sale, should be lower than what he has paid ; — and the 
seller may ask for its rescission only if he finds out that the 
price should be higher than what he has charged. —If either 
of them acts contrary to this, he should be fined the sixth part 
of the price paid.— (y§jfla. 2. 258.) 
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N0T3SS 

There are only three reasonable grounds for rescission—Cl) Detection of 
some defect in the commodity, (2) too high price, (3) too low price. Without 
any of these reasons, if any party asks for rescission, even within the prescribed 
.time, he should be fined. But even when the above grounds are present, if the 
rescission is asked for after the lapse of the prescribed time, the party asking 
for it shall be fined.— 

35, 9. 2-8.] m qW ^ i 

rfg; n 

^ fwwRrarralg; i 

%3P!r f iRg-s II 

35. Having purchased a commodity for a certain price, 
if the purchaser thinks that he has not done well in making 
the purchase, he should return it, ifi the same condition, to 
the seller, on the same day ; if he return it on the second day, 
the purchaser shall suffer the thirtieth part of the price paid ; 
if on the third day, he shall suffer double of the thirtieth part ; 
after the third day, the thing must remain with the purchaser.— 
(Narada, 9. 2-3 ; in Apararka, p. 830.) 

Notes 

This rule is meant to be applicable to the case where the article, even after 
being bought, still continues to remain ‘ merchandise,’ in the sense that it is laid 
out for sale by the tradesman who bought it from . a fellow-trader only for 
selling it on his own account, i.e., to cases of mutual transaction among trades- 
men themselves. In all other cases, the rule is as laid down by Manu, 8. 222.— 
{Medhatithi on Umxi^S-222.) 

‘ In the same condition * — If the article has been damaged in any way, the 
purchaser shall pay to the seller what may be adjudged by arbitrators to be the 
cost of repairing that damage.- {Smrtichandrikd, p. 519.) 

This rule refers to such commodities as suffer from xkse—{Vivadaratnd- 
Tear a, p. 196.)— It applies to those commodities for which the time fixed for 
examination is three days—(Vivadachintama'}i, p. 92.) 

‘ Thinks '—This implies that the actual presence of defects in the commo- 
dity is not necessary ; it is sufficient if the purchaser thinks that he has made 
a foolish bargain.— (Fir am ^troda2/ct, p. 435.) 

36. 9. 7.] g qfm: i 

36, A worn garment, in a ragged condition and soiled with 
dirt, cannot be returned to the seller, if it was in that defective 
condition at the time of the sale,— (Narada, 9. 7.) 
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Notes 

This applies also to things (other than garments) which have been know- 
ingly purchased in a defective condition.— (PfvadaratwoAara, p. 200.) 

37 . 8 . 203 .] I 

5T ST ^ II 

37, A commodity should not be sold, if it is mixed up 
with another, or without substance, or defective, or at a 
distance, or concealed. — (Manu, 8. 203.) 


Notes 

This points out some of the defects the presence whereof would justify the 
rescission of a sale.— p. 520.) 

If a seller of bipeds and quadrupeds has concealed the fact of the 
animal suffering from leprosy and such diseases, he shall be fined 12 Panas.- 
Such animals can be returned till the lapse of a month and a half ; and slaves 
can be returned till the lapse of a Yezv.-^iArthashastra, 8.15.) 

The Arthashastra has the following fules regarding the rescission of mar- 
riage-contracts : 

{a) In the case of the three higher castes, a marriage-contract can be 
rescinded only till such time as the ‘ Hand- joining ceremony ' has not been per- 
formed ; - in the ease of Shudras, it can be done till such time as the marriage 
has not been consummated.— Even after these if any very serious defect is 
discovered in either party, the marriage can be rescinded but never after 
children have been born,— (Art/tasAastra, 3. 15.) 

(6) If a man has given away his daughter in marriage, without informing 
the other party of any serious defects in the girl,— he shall be fined 96 Pams 
and shall be made to refund any nuptial fee and dowry that may have been 
received.— If the bridegroom’s party have similarly concealed a defect in him, 
he shall be fined 192 Panas Siud shall forfeit the nuptial fee and dowry that may 
have been paid. 
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BOUNDARIES 

Definitions 

1. =atr^ ^ i 

?reitng%: ^ftnr ^ t^r^i: i 

1. In connection with lands there are six kinds of dispute 
—(a) relating to excess, (b) relating to decrease, (c) relating to 
presence, (d) relating to absence, (e) relating to possession, and 
if) relating to boundaries.— (Katyay ana vci Mitaksara, p. 875.) 

2. Tif5wft % wsrf^tii I 

5ii5t?rr«si5ftaT ^ ii 

2. Boundaries are of five kinds : (a) ‘ Flagged,* (6) 
‘ Fished,’ (c) ‘ Buried,’ (d) ‘ Free from fear,’ (e) ‘ Ordained by 
royal edict.’ — (Narada in VivadaratnaJcara, p. 214 and 
Mitak?ara, p. 874.) 

Notes. 

Boundaries have been divided into four classes — (1) Boundary of countries, 
(2) Boundary of villages, (3) Boundary of fields, and (4) Boundary of houses.— 
(Mitak^ara, 2.150.) 

‘ Flagged ie. , marked by trees; — ‘ Fished marked by a streamlet ; — 
‘BtiHed’— marked by bones and other things buried under the ground;— 
' Free from /ear ’—that which has been fixed amicably by the parties con- 
cerned;—* Ordained by royal edict ’—which is fixed by the king in the absence 
of witnesses and other evidence. — (Vivadaratndkaraf p. 214.) 

3. ®*iT5r ] ^ ?T5 Wi%t i 

qgf g H 
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*?t n^fgm n 

s?!??# tsrisft RT 5r^ft%'5fT II 
5^T*r5r i 

^HT RT ?*II H 

3. There are six kinds of Boundary : (a) ‘Low* — in the 
form of a ditch ;— (6) ‘ High’— in the shape of grass-hedge or 
ant-hill, or temple or a stone-heap ; — (c) ‘ Flagged ’ — marked by 
high flag-like trees ; — (d) ‘ Buried’ —in the shape of bricks or 
coals or sand or pebbles or bones or potsherds, buried under 
the ground ; — (e) ‘ Ordained by royal'edict ’—fixed by the king 
in the absence of all kinds of evidence and accepted by the 
neighbours. — (Vyasa in Vivadaratnakara, pp. 215-216.) 

4. I 

4. At the time of the foundation of a village, its boundaries 
should be distinctly indicated by means of visible as well as in- 
visible marks.— (Brhaspati, 19. 25 ; in Vivadaratnakara, p. 202.) 

5. 8. 246-248.] i 

f sfppjpwia gran ii 

grgTHT!=3^ni5iif^ ^ i 

5. The king shall plant trees on the boundary— such as 
the Nyagrodha, the Ashvattha, the Kimshuka, the Shalmdll, 
the S^a, the Tala, as also plants with milky juice ; -also 
thickets, bamboos of various kinds, the Shaml-tree, creepers 
and mounds, reeds and Kubjaka thickets tanks, water- 
re^rvoirs, ponds, fountains and temples shall be set up on the 
boundary-lines.— (Manu, 8. 246— 248.) 
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6. 9. 34.] ^^irmRg^FSRT: i 

sfspwi^irs^wif^ ¥ftflPif I 

6. Wells, tanks, pools, large trees, gardens, temples, 
mounds, channels, river-course, reeds, shrubs, piles of stones ; 
by such visible signs a boundary-line shall be marked as 
also such other marks buried underground as are not likely to 
be eaten up by the earth. — 'Brhaspati, 19. 3— 4 ; in Vivadarat- 
nakara, p. 20S.) 

7. 8. 249-251.] =an?nf^ ^ftnT^arf^ i 

ii 

?ftm«iTqsr^?nf^ II 

7. The king shall set up also hidden boundary-marks :— 
such as stones, bones, cow’s hair, chalE, ashes, potsherds, dry 
cow-dung, bricks, cinders, pebbles, sand and other such like 
things which the earth may not eat up in time ; these he shall 
secretly set up on boundary-lines.— (Manu, 8. 249—251.) 

=5r ii 

srqjqsi SI^:cl^ II 
w ^ II 

8. Dry cow-dung, bones, chaff, cinders, stones, potsherds 
sands, bricks, cow’s hair, cotton-seeds and ashes .--after 
placing these substances in jars he shall deposit them under- 
ground, at the extremities of the boundary. These should be 
pointed to youths and children, who growing old, shall show 
them to their own children.— (Brhaspati, 19. 5 -7, in Viva- 
darat'nZikara, p. 204:.) 
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Settling Boundary-Disputes 

9. SIR? 11. 4-5. J I 

II 

#?RRiTwmR g?pt: RgfiT?R«ri ii 

9. The boundary shall be determined in accordance with 
such old marks as chaff, cinders, potsherds, wells, sanctuaries, 
trees, ant-hills, artificial mounds, slopes, hills and the like, 
as also fields, gardens, roads and old dikes. — (Narada, 11. 4-5 ; 
in Vivadaratnakara, p. 210.) 

10. RR? 11. 6. ] i^i^inTpri?g25igf^lTg gfeg i 

RgR%: II 

10. When a piece of land has been carried away by 
a stream, or abandoned, or when the boundary-marks 
have been destroyed, the boundary shall be determined by 
inferences drawn from a survey of the locality, and according 
to traces of possession held by the owner. — (Narada, 11.6 ; 
in Vivadaratnakara, p. 205.) 


Notes 

‘ Survey, etc., etc.’— Oa the basis of such proofs as may be found to Uie 
effect that ' the land in dispute was situated at the distance of 1000 ‘ rods ’ to 
the west of the village,’— or on proofs adduced in support of possession from 
time immemorial.— (Aftt5A?arS, 2. 152.) 

11. Rg 8. 245 and 252.] tfijR sr^Rgeri^ i 

Ri^ n 

¥ftRi RIRT I 

'^gTBqi >gr Rgfrgg^^qTniSji =9 ii 

11. When a dispute regarding boundaries arises between 

two villages, the king shall determine the boundary during 
the month otJye^ha when the land-marks would be distinctly 
visible (Manu 8. 245) by such marks as trees and the rest 
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(see above) ; as also on the basis of long-continued possession 
* and by flowing water-streams.’ — {Manu, 8. 252.) 

: Notes 

* Long-continued possess iow/ — i.e., the beginning of which cannot be 
traced.-^FFater-streams, — when awater-stream divides two villages, if, in one 
part of the village, that stream is found to be accepted as the boundary, and 
there is dispute in another part,— in this case the stream should be accepted 
as the indicative of the true boundary in the latter case also. Or the meaning 
may be that when a part of a village has been cut off by a running stream, 
that same stream shall continue to serve as the boundary between the two 
villages,— provided that the portion cut off is a small one (see below).— 
(Medhatithu) 

12. 8. 253.] i 

12. If, even on the inspection of the marks, there should 
be a doubt, the settlement of the dispute shall depend on 
witnesses.— (Manu, 8. 263.) 

NOTES' ■■ 

In cases where the marks are doubtful, or where there are no marks at 
all, the boundary can be determined only on the basis of oraltestimony.— 
(MedhMithi,) 

13. ^ I 

18. In the absence of marks, possession has to be ad- 
duced as proof ; and the proving of possession is dependent 
upon witnesses,— either those entered on a document or 
others.— (Katyayana in Vivadaratnakara, p. 205.) 

H. ffwflr 19. 14.] 3rT»m amw ^ sir*? ^ i 

14. - In a dispute of this kind, only such witnesses are 
admissible as know the title of acquisition, the size, the 
deviation of possession, the name and the characteristics of 
land in the locality.- (Bfhaspati, 19. 14 ; in Smrticliandrika, 
p.537.) 
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15. JTf 8. 254-255.] sri^si^Tsn =g I 

srasjiT: f^i%r>: ii 

# «rm ^5; ?m5?nj 1 

^jrt: ii 

15. Witnesses regarding boundaries shall be questioned 
in regard to the boundary-marks, in the presence of the 
inhabitants of the villages, and also of the two contending 
parties.— The opinion that, on being questioned, they unani- 
mously declare in regard to the boundary,— according to that 
the king shall lay down the boundary and also record the 
names of the witnesses. - (Manu, 8. 264-255.) 

16. *15 8. 258.] 5 1 

16. In the absence of witnesses, four honest inhabitants 
of neighbouring villages shall make the determination of the 
boundary, in the presence of the king. - (Manu, 8, 258.) 

17. 1 

17. In the absence of witnesses, the inhabitants of 
neighbouring villages, (a) ‘natives,’ (5) ‘experienced persons,’ 
(c) ‘ well-informed persons,’ and others.— (Katyayana in 
Vivad.aratnUkara, p. 206.) 


Notes 

The terms ‘maula’ (native), ‘vrddka,' (‘experienced.’) and ‘iiddferfa’ {‘well- 
informed’) have been thus explained by KatySyana himself, (a) Those' persons 
are called ‘maula’ who, originally inhabitants of the neighbouring villages, 
had gone out and settled elsewhere ;— (&) those are called ‘vrddha’ who irre- 
spective of their age, endowed with all manly qualities, were present at the time 
of the first delimitation of the boundary (c) those are called ‘ tiddhrta ’ who, 
though not present at the delimitation, nor witnesses to possession, have heard 
of both from other sources.— ( Vivddaratnakara, P. 214 and Smrtichandrika, 
p. 539.) 

^ ^ II 

18. In disputes relating to OTZiafltes the inhabitants of 
neighbouring villages are to be examined ; in disputes relating 
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to fields, the cultivators of adjoining fields ; in disputes 
relating to houses, the inhabitants of neighbouring houses. - 
(Katyayana in Vivadaratnakara, p, 218 and in Smrtichandrikd, 
p.545.) 

^ iTSs^ri: II 

19. Persons born in the neighbouring villages, though 
living abroad, are held to be ‘ natives ’ of the place ; and 
those should be consulted in regard to the determination of 
boundaries.— (Brhaspati, 19. 12 ; in Vivadaratnakara, p. 213.) 

20. «PT?Rm!T ] i 

^RRT: II 

firpri wtn: ii 

20. If the inhabitants of the neighbouring villages are 
suspected to be unreliable, and the matter in dispute is an 
important one, the king shall consult the inhabitants of the 
next adjoining villages *,— if these latter also are suspected to 
be unreliable, he shall question those of villages next to those 
latter.— (Katyayana in Vivadaratnakara, pp. 207 and 213.)— 
Where one neighbour would suffice, the king shall question 
two inhabitants of the next adjoining villages, and three in- 
habitants of these next to these latter ; such should be the 
proportionate number.— (Katyayana in VivEdaratnakara, p. 
208, and Smrtichandrikd, ip. 540.) 


Notes 

It is not necessary for. the witnesses to be proved to be unreliable ; mere 
suspicion regarding their veracity should be enough- says Vivadaratnakara 

(p. 208 ). 

21. siH? 11. 2-3.] i 

19. 8-9.] sHIWWnfiir^T ^ SWT: l| 



BOUNDARIES 


363 


II 

n><n; JrrrfRr^ s^n^i ^ =51*=^ g'juf^wu: ii 

21. In disputes regarding the boundary of a house or a 
field, the decision depends upon the neighbours, as also on 
the inhabitants of the village or town or members of the same 
community as the disputants — (Narada, 11. 2 and Brhaspati, 
19. 8) ;— and on other very elderly persons, husbandmen, 
artisans, servants, cowherds, hunters, gleaners, root-diggers, 
fishermen, kinsmen, channel-breakers, and mischief-makers. 
— (Brhaspati, 19. 9) ; — those living on the outskirts of the 
village, those cultivating fields in the neighbourhood, herds- 
men, fowlers, hunters and other frequenters of the woods.— 
(Narada, 11. 3 ; in VivadaratnoLkara, pp. 208-209.) 


22 . *11 8 . 259 - 260 .] HmstrRrwrt f I 





22. In the absence of such witnesses as the inhabitants 
of neighbouring villages, and original natives of the place 
(since gone abroad), the king may examine the following 
frequenters of forests : hunters, fowlers, cow-herds, fisher- 
men, root-diggers, snake-catchers, gleaners, and other fores- 
ters.— (Manu, 8. 259-260.) 


Notes 

‘ Maulak ’ may be explained as ‘ experienced ’ ; the meaning of the first 
sentence would then be that in the absence of experienced persons, ordinary 
neighbours may be regarded as reliable authority, and in the absence of these 
latter, the foresters, etc. — (Medhatithi.) 

23 . 2 . 150 - 1 51 .] I 

ifhn: ^ gHWHrr: ii 

II 




23. In disputes relating to boundaries of a field, the 
boundary shall be determined by the inhabitants* of neighbour- 
F, 45 ’ . 
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ing villages, elderly persons, herdsmen, persons cultivating 
fields near the disputed boundary, and all those who live in 
the woods,— with the help of such marks as mounds, cinders, 
chaff, trees, dike, ant-hill, ditch, bones, pillar, and such other 
things (as bamboo, sands and so forth).— (Yajna. 2. 150-151.) 

24. H?*# 19. 10.] i 

24. All these persons, sworn on their respective oaths, 
shall depose as to the boundary and indicate the landmarks 
as proofs thereof,— (Brhaspati. 19. 10 ; in Apararka, p. 762.) 


Notes 

^ Respective oaths prescribed by Manu (8. 113) ‘The Brahmajaa 
should be made to swear by truth ; the Kt^attriya, by conveyances and weapons ; 
the Vaishya, by cattle, grains and gold ; and the Shudra, by all sins/ 

. 25. 5H5 8. 256 & 261.] i 

grisiT II 

25. Placing earth upon their heads, wearing garland and 
red clothes, and being sworn by their respective meritorious 
deeds, they shall depose honestly— (Manu, 8. 256), as these, 
on being questioned in fairness, declare the marks of 
boundary-lines between two villages, even so shall the king 
fix it.— (Manu, 8. 261.) 


Notes 

The plural number used here precludes the questioning of two witnesses, 
—not of one ; the admission of one being permissible in certain eases (see below 
33), says Mifakaara (2. 162). 

26. 2. 152.] HTiT'm qr hht i 

26. An evp number of inhabitants of neighbouring 
villages — 'eight ox ten— wearing red clothes and garland# 
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and placing earth on their heads, —shall determine the boun- 
dary.— (Yajfia. 2. 152.) 


Notes 

When there are no clear landmarks traceable, then the boundary is to 
be settled in this manner.-- {Mitakmr a,) 

27. 11. 910.] sit: 5r??l*!gTsif7 I 

ftsiar II 

TTKTtI^r»^T>5lT: II 

27. The boundary should not be determined by any one 
man single-handed, even though he be reliable.— This work 
being an important one, its fulfilment depends upon several 
persons.— Should, however, a single man undertake to indicate 
the boundary, he must do so after having kept a fast, in a 
collected frame of mind, wearing a garland of red flowers and 
red clothes, having placed earth on his head. — (Narada, 
11. 9-10 ; in AparUrka, p. 762 and VivMaratnalcara, p. 211.) 


Notes 

The prohibition regarding the single man is meant for those cases where 
no such man is available who enjoys the confidence of both parties— says 
Alitalcqara (2. 152). 

28. 19. 11.] 3 I 

28. Where there are no witnesses and no landmarks, 
even a single person, accepted by both parties, may indicate 
the boundary after having kept a fast, wearing red garland 
and red clothes, placing earth upon his head, and adhering 
to truth.— (Bfhaspati, 19. 11 ; in Vivadaratnakara, p. 211.) 


Notes 

Regarding the method outlined in 23 and 23a, Mitakqara (2. 162) remarks 
that the final decision of the king on the basis of such deposition shall be with- 
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held for a month and a half ; if during this time, nothing untoward happens 
to the deponent — either through an act of God or the king — which would be 
indicative of his having perjured himself, —then alone should his deposition be 
accepted as reliable and the matter decided accordingly, specially as a recourse 
to ordeals is not permitted in the case of disputes relating to land, 

29. 8. 265. ] i 

29. In the event of the boundary being unascertainable, 
the righteous king shall himself assign to the parties their 
lands on the basis of advantages. -(Manu, 8. 265 and Art/ia- 
shastra, 3. 9. ) 

Notes 

He shall then indicate the boundary in such a manner as to make the 
decision equally advantageous to both parties ; so that if the lands assigned 
to one are larger in extent, those assigned to the other are more fertile.— 
(MedhatithL) 

The meaning is that if the king finds that the plot in dispute is likely to 
be more ‘ advantageous Ho one party than the other, then he should assign 
it to the former.— (MtiaAi^ara, 2. 153,) 

30. 2. 153.] Tisrr i 

30. In the absence of -witnesses and landmarks, the 
boundary can be determined by the king himself. —{Yajfia. 
2. 153 ; also Narada, 11. 11.) 

31. If the persons called in to indicate the boundary are 
found to have deposed wrongly, through ignorance, the king 
shall reconsider the question with the help of other natives 
and experienced persons.— (Katyayana in Mitak§ara, 2. 153.) 

Perverse Witnesses 

32. ] gpr 5 ^ 1 

32. If the large number of persons brought together to 
depose regarding the boundary refuse to speak out, either 
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through greed or through fear, they should be fined the highest 
amercement. - (Katyayana in ylpaTOrA:a., p. 763 and in Smrti- 
chandrika, p. 546.) 


Notes 

This rule applies to cases where the motive underlying their action is 
exceptionally dishonest. 

33. I 

33. If there is a divergence in their deposition, the 
witnesses shall be fined the highest amercement. — (Katyayana 
in Smrtichandrika, p. 546.) 

34. ! 

34. Those who depose falsely should have their entire 
property confiscated.— (Visnu in Smrtichandrikd, p. 546.) 

% 

35. ] ?r«i ag: i 

35. If the neighbours depose falsely in regard to the boun- 
dary, each of them should be fined the middle amercement.— 
(Narada in Smrtichand7-ika, v>. 547.) 

36. i 

36. If the neighbours called in to depose refuse to say 
anything, saying ‘ We do not know anything,’ they should be 
fined and the enquiry regarding the boundary should be pro- 
ceeded with. — (Katyayana in Apararka, p. 763.) 

I ?T5rf%sr?gig[ i 

37. If the neighbours contradict themselves, the case 
should be decided on the basis of documents ; if there are 
contradictory documents, the king shall depend upon the 
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elderly people of the village and upon the community as a 
whole : if these contradict themselves, the case shall be 
decided on the basis of possession extending over ten years 
except in the case of property belonging to the Brahmana or to 
the king— (Shankha-Likhita in VivMaratnakara, p. 208.) 

38. 11. 7-8.] i 

1*1^ 'jsm ii 

mx u 

38. Should the neighbours depose falsely when called 
upon to depose regarding boundary disputes, they shall all be 
punished one by one, each having to pay the middle amerce- 
ment. —The 'natives' and the 'experienced persons ^ and the 
rest shall each be fined the first amercement, if they depose 
falsely — (Narada, 11. 7-8 quoted in Mitak§ara, 2. 153 ; Smrti- 
chandrika, p. 547 ; Apararka, p. 763.) 


Notes 

The right reading for the second sentence is ‘ maulah, vrddha, etc. ' as 
found inikTitaAi^ara (2. 153), which adds that ‘the rest 'are meant to be 
‘ herdsmen, bird-catchers ' and the others mentioned before. 

The * falsity ' of the statements made is established if they fail to show 
the landmarks to whose existence they have borne testimony,— or if a calamity 
befalls the deponent within a month and a half of the deposition.— 
p. 763.) 

39. 2. 153.] ii 

39. If they make false statements, they should each be 
fined the middle amercement.— (Yajna. 2.153.) 

Notes 

^Middle amercement, Kar^dpanas {Mitdk^ard md Apa- 
rdrka). This penalty is for thej‘ neighbours '—says Mitdk§ard. 

40. SI 8. 257.] s?ssrf%?ir: i 

It'sqT: ISS! II 

40. If they decide in the right manner, they, being truth- 
ful witnesses, become purified; but if they decide wrongly 
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they should be made to pay a fine of two hundred each.— 
(Manu, 8. 267.) 


Notes 

If, on reference to other proofs, and to other more reliable witnesses, it 
is found that the former witnesses had not deposed truthfully, each of them 
shall be fined two hundred.— (Medkd:tithi.) 

* Two hundred* - Karf>dpanas (says Smrtichandrikd, p. 648). 

41. (?) ] i 

^0^ ?TjJT II 

41. If the neighbours depose falsely in connection with 
disputes relating to boundary-dykes, each of them should be 
fined the middle amercement. — (Manu in Vivadaratnakara, 
p. 211 and Vivadachintamani, p. 95.) 

Boundaries Altered by the Shifting op 
Course op Rivers 

42. 19. 17.] i 

5it ii 

42. The land abandoned by a river, and thereby trans- 
ferred from one village to another,— or given away by the 
king,— belongs to that village towards which it has been aban- 
doned.— (Brhaspati, 19. 17 ; in Smrtichandrika, p. 548.) 

43. 19. 20.] st^ i 

43. Where a river' has been fixed as the boundary between 
two villages, and its encroachment on one side adds to the 
land on that side, this redistribution of land shall not be dis- 
turbed.— (Brhaspati, 19. 20 ; in Smrtichandrika, p. 549.) 


Notes 

Tliis refers to uncultivated land^says Smrtichandrika (p. 649), 
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44. 19. 2 1 .] ^ »jftr^T *i?r wtri i 

^?r Hni: 1 1 

44. If the swift current of a river cuts off a cultivated 
plot of land with crops standing on it,- the crops shall be 
taken by the former owner. — (Brhaspati, 19. 21 ; in Smrtichan- 
drika, p. 549.) 


Notes 

The meaning rendered here is in accordance with the explanation given 
by Smriichandrika (p. 649), which adds that after the crops have been 
taken away, the land shall belong to the owner of that village to which it has 
been carried by the river. 


Boundaries op Houses, Gardens, etc. 


45. 2. 154.] i 

<1 

46. Orchards, temple-grounds, tanks and wells, gardens 
and houses, as also rainwater drains— in regard to the boun- 
daries of these also, the same rules are applicable as those 
laid down above (for fields). — (Y§jna. 2. 154. ) 


46. 


HI 8. 262.] 









46. - In the case of fields, wells, tanks, gardens and 
houses, —the decision regarding boundaries is dependent upon 
neighbours. — (Manu, 8. 262.) 

Notes 

‘ Garden ’—stands for park-lands, as well as vegetable yards.— This text 
has been added with a view to preclude the evidence of hunters, fowlers and 
other foresters.— (MedArotitAi.) 

47. 19. 24.] I 

47. A house, a pool, a shop or the like, having been used 
by a man since the time of the fopndation (of the village or 
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town), shall not be taken from him or altered.— (Brhaspati, 19. 
24 ; in Vivadaratnakara, p. 219.) 


Notes 

This refers to the courtyard, gates.tand windows and other details apper- 
taining to the house. These shall not be disturbed by the neighbours.— ‘ Since 
the time , ' etc. —this shows that later additions may be disturbed if objected to 
by the neighbours.— p. 550.) 

48. 19. 26.] grawm; ?r<5ri i 

It 

48. A window, or a water-spout, or bow- windows, or a 
platform or a courtyard, or a square of four buildings (or a 
house with doors on all sides), or eaves,— if it has been in 
existence since the foundation of the village or town,— shall 
not be interfered with.— (Brhaspati, 19. 25 ; in Vivadaratna- 
kara, p. 219). 

49. ^ i 

49. One shall not erect a window or a water-spout to- 
wards another person's house.— (Katyayana in Vivadaratnd- 
kara, p. 219.) 

50. 19. 26.] i 

sr^n^ig; ^ ii 

50. A privy, a fire-place, a pit, or a receptacle for 
leavings and waste-water should never be set up very close 
to the wall of another person. — (Brhaspati, 19. 26.) 


Notes 

There should be at least 3 feet of space left between the tvio.-iVivadarat- 
nakara, p. 220.) 

51. ^ I 



51. Walls of privy and urinal, fire-place or a pit shall 
be set up at least 2 cubits removed from the wall of another 
person.— {Katyayana in Vivadaratnakara, ]?. 22Q.) 

46 
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52i 19. 27.] sr^n qsfW’^f^ferri 1 

52, A passage by which men and animals come and go un- 
prevented, is called a ‘ Path ’ ; and this shall not be obstructed 
by any one.— (Brhaspati, 19. 27 ; in VivMaratnakara, p. 220.) 

63. 11. 15-16.] I 

53. A road-crossing, a sanctuary and a public road shall 
never be obstructed by the setting up of rubbish-heaps, or 
raised platforms, or pits, or water-drains, or the eaves of a 
thatch or any such things. — (Narada, 11. 15-16 ; in Vivadarat- 
wafcara, p. 220.) 


. , Notes 

Should any one cause such obstruction, he should be fined the highest 
amercement. 

^ Chatu^patha, ' is ^road-crossing' where 'four-roads' meet. But Son Hi- 
chandrika (p. 552) and Viraonitrodaya (p. 464) quote a text from 
by which the ' ChaUi^patha' would be the ' public road, by which people pass 
at all times without any let or hindrance,’ and ' rajamarga,’ which is generally 
rendered as ' public road,’ would be 'that road by which people are under 
royal edict, allowed to pass only at fixed times. ' This same text however, as 
read by V ivadaratndkao'a, p. 221, provides a definition of the ‘ rdjamdrga ' 
only as ‘ that road by which all men as Well as quadrupeds pass at all times, with- 
out let or hindrance.' 

54. 'TW #«Rrf?T- 

54. A space should always be left uncultivated in a field 

through which there is a path-way ; on the public road, there 
must be space enough to allow of a chariot turning round ; there 
should be three steps of space between a house and a path- 
way ; there should be as much open space as possible around the 
temple and the King’s palace. — (ShaAkha-Likhita in Vivadarat- 
nakara, p. 220.) - ■ 

19. 28.] f Hiqf?: ii 

55. If a man intentionally obstructs roads and paths, by 
making a pit or planting trees or voiding excreta, he shall pay a 
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Masaka as fine.— (Brhaspati, 19. 28 ; also Katyayana in Viva- 
daratnakara, p. 221.) 

56. wg 9. 282.] i 

56. If a man, except under abnormal circumstances, 
throws unclean things on the public road, he should pay a fine 
of two Kar$dpanas and clean the road.— (Menu, 9. 282.) 

57. wg 9. 283.] irmqft gm gtr i 

57. If it is done by a man in distress, or by one who is 
very old .or by a pregnant woman, or by a child, —he shall be 
reprimanded. —(Manu, 9. 283.) 

58. 5. 106-107.] 

(^v^r:) ?n[Tqreq i 

58. If one defiles the highway, or a garden, or a tank, he 
shall be fined a hundred Pams, and he must remove the filth. 
— (Yisnu, 5. 106.) 


Notes 

This refers to cases where something very filthy has been thrown in— says 
Vivadaratnaharo,f p. 222. 

59. 5PT?*rT*R 2. 153.] i 

59. If one defiles a tank, a garden or a place of pilgrim- 
age, by throwing unclean things, he should be made to cleanse 
it and also be fined the first amercement.— (Katyayana in 
Smrtichandrika, p. 553.) 

60. 2. 155.] frafgm: g trsrr i 

60. For cutting a boundary-dike, the penalty is the 
lowest amercement ? for encroaching upon a boundary, the 
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highest amercement ; and for taking away a field (by means 
of threats), the middle amercement.— (Yajfia. 2. 155.) 


Notes 

Ao^QordXngtQ Arthashastr a (3. 9) the penalty for cutting a boundary -dike 
is a fine of 24 Panus, 

61. 3 5?i: i 

61. If a man damages a boundary, he should be fined the 
highest amercement and made to repair the boundary. — 
(Visnu in Vivadaratnakara, p. 223.) 

62. 1 

62. If a man encroaches upon boundary he shall be fined 
a thousand and eight.— (Shankha-Likhita in Vivadaratnakara, 
p. 223.) 


Notes 

The word in the text is ‘ a^^aBahasram ’ which literally means 8,000 ; but 
Vivodaratwofcara has explained itas 1,008. 

63. ] wf^arf ^ i 

^ II 

63. If a man, through arrogance, demolishes the boundary 
set up between two villages, he should be fined 200.—(Vrddha- 
Manu in (Swtrticfeawdrifcs, p. 554.) 

64. I 

64. If one cuts a dike between two fields, he should be 
fined 1,008 (or 108, according to the reading of Vivadaratna- 
kara)— {Shankha-Likhita in VivddaratrMkara, p. 223 and in 
Smrtichandrikd, p. 554.) 

65. 8. 264.] 'I?? vftw ^i 

65. If a person, by intimidation, appropriates a house 
ora tank or a garden or a field, he shall be fined 500 ; but 
only 200, if he does it in ignorance.— (Manu, 8. 264.) 
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Notes 

The meaning is that if a man, in any manner, misappropriates a field which 
he knows to belong to another, he shall be fined 500. The amount of the fine 
shall vary according to the method of misappropriation.— 

66. i 

66. For taking away water from a field, the fine is 108. — 
(Shankha-Likhita in VivMaratnakara, p. 223.) 

67. g sittnsit i 

w S''? ^ ii 

67. When trees have grown on the boundary-line, the 
fruits and flowers thereof belong to the owners of the fields 
on both sides of the boundary.— (Katyay ana in Vivadarat- 
nakara, p. 223 and Vivadachintamani, p. 98.) 

68. ^5^*1 ] smrRf sffTOT i 

11 . 14.] ^ ^ ii 

68. If a tree growing in one man’s field has its branches 
extending over another man’s field, the tree belongs to the 
owner of the former field where the tree stands.— (Narada, 
11. 14 ; but Katyayana in Vivadaratnakara, p. 223, in Smrti- 
chandrika, p. 555, in Vlramitrodaya, p. 467 and Apararka, 
p. 766.) 


Notes 

All the authorities explain the text as above ; with the exception of 
Vivadaratnakara, which reads ‘ samshrtah ’ (or ‘ samsthitah’) at the end and 
takes it ' with shakhah ’ by Which construction the meaning would be that ‘ the 
branches belong to the owner of the field whereto the branches have spread.’ 

69. i 

69. The plinth, the water-channel, the balcony, the win- 
dows, the water-spout and the site of a house shall not be ob- 
structed or encroached upon ; one who obstructs these should 
be punished. — (Katyayana in FtvadaratMSfe*ro, p. 219.) 
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Notes 

For * hhramani^kasa ' some people read ' dhumani^kasa ' which means 
‘chimney. ’ 

For obstructing the flow of water into a field through a long-existing channel, 
or for making a new channel in an improper manner, one shall suffer the lowest 
amercement,— {Arthashdstray 3. 10.) 

Dikes and Other Things 

70. ’aWt =5 I 

II 

70. Dikes are of two kinds— ‘ditch’ and ‘bund’ ; the ditch 
for bringing in water, and the bund for keeping out water. — 
(Narada, 11. 18 ; in Smrtichandrika, p. 555.) 


71. 2. 156.] sr eg: i 

II 

71. (a) The erection of a dike in the middle of another 
man’s field is not to be forbidden, as the damage done is slight, 
while the advantage gained is considerable. — (6) The sinking of 
a well also in another man’s field should not be forbidden ; as 
while it takes very little land, it provides a plentiful supply of 
water. -(Yajna. 2. 156.) 

72. 2. 157.] g w' i 

It 

72. If a man erects a dike in another man’s field, without 
having obtained his permission,— any produce that may be due 
to that dike shall belong to the owner of the field, or failing 
him, to the king.— (Yajna. 2. 157.) 

Notes 

All that this means is that the previous permission of the owner or, in his 
absence, of the king, should be obtained before the dike is erected. — {Smrti- 
chandrika, p. 557.) 

If a man erects a dike, or sinks a well, or sets up a temple or place of 
worship in another man's land- or sells or pledges an old dike or well or temple 
or place of worship,- or makes another person sell or pledge these, —he shall 
suffer the middle amercement— and those who see all this being done shall suffer 
the highest amercement.— 3. 10.) . 
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7 3. 11 . 20 - 21 .] 5 \ 

^5* sEfk^r 51 g^’fioT^iTTfl^ 11 

=?# 3 gsr: ?rf wtn w*rt 1 

5T5n5Rraf?i!T ?r5r: f^ifsefsTgi^iffii; II 

73. If a man were to repair a dike erected long ago, but 
decayed, — without asking the permission of its owner, -he 
shall not be entitled to any profits arising from it.— After the 
death of the owner or of his heirs, he may repair the dike 
after having obtained the permission of the king to do so.— 
(Narada, 11. 20-21 ; in Smrtiehandrika, p. 557.) 

74. Epimm] 5 JT: I 

^liT^TmziSBlSTT ?T f I 

fi ^ 1 

II 


74. If, without the permission of its owner, one repairs a 
house, a garden, a tank, —he shall not recover the cost of 
the repairs from the owner, except when he has done the 
repairs with the sanction of the king.— (Katyayana in Smrti- 
chandrika, p. 558 ; Vivadaratnakara, p. 225.) 


Notes 

If the erector of the temple and such things has died and left no heirs, 
then these should be repaired either by the entire village-community, or by 
some pious-minded persons. -{Arthashastra, 3. 10.) 

Cultivation of Lands 

75. 19. 29.] ^5^1 i 

75. When a man has leased a field, he shall sow and 
fence it and reap the harvest. If he fails to do this, he should 
be made to make good to the landlord, the value of the esti- 
mated average annual crop.— (Brhaspati, 19. 291 ; in 
XVivadoA'atnakara, p. 229.) 
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76. 2. 158.] WTfrwftr 5t' h fi^tk ?br^ i 

5r sr?r»T>s^SH^ ii 

76. If, after having ploughed a field, the lessee fails to 
proceed with the cultivation, either himself or through another 
person, he shall be made to give up the produce of the unculti- 
vated land, and the land shall be given to another person for 
cultivation.— (Yajiia. 2. 158.) 

77. 1!^ 5 h: I 

77. If the lessee abandons the field in the middle of 
agricultural operations, he shall be made to pay a fine.— 
(Brhaspati in Smrtichandrika, p. 559.j 

78. *r: ^ I 

^ » 

78. After having leased a field, if the lessee fails to 
cultivate it himself, or through another person, he should be 
made to pay the value of the estimated produce to the land- 
lord, and an equal amount to the king as fine.- (Vyasa in 
yivadaratndkara, p. 229.) 

79. IpkihtsiJ i 

79. If the land had been lying uncultivated for a long 
time, the lessee shall pay the value of the tenth part of the 
produce ; if the land is one that has been under cultivation 
the value of the 8th part of the produce ; if the land has been 
prepared by the tenant (but not sown), the value of sixth 
part of the produce.— (Vyasa in Fi-yodaratwatera, p. 229 and 
VivMachintUmani, p. 102.) 


Notes 

The value payable is that of the normal i)rod\iee.—(VivMachintamani, 

p. 102.) 

80. I 

WfgsftrT R II 

80. If the lessee is either unable to cultivate the field, 
or dead or gone away and cannot be traced, if some one else 
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lias cultivated the field, without anyone objecting to it, the 
latter shall take the produce of the land.— (Narada in Viva- 
daratnakara, p. 226.) 

81. 11. 25.] 'f 5 gsRicT^g; I 

-o ^ 

81. While this other man is engaged in cultivating the 
land, if the original lessee happen to return, he shall recover 
possession of the land after having paid the whole expense 
incurred in cultivating the waste land. - (Narada, 11. 25 ; in 
Vivadaratnakara, p. 227.) 

82. 11. 26.] i 

g 'f 5t‘ ii 

82. If a land is left uncultivated for one year, it is regard- 
ed as ‘ half-waste ’ ; if for three years, it is ‘ waste ’ ; if for five 
years, then it is as good as a ‘ forest.’— (Narada, 11. 26 ; in 
Vivadaratnakara, p. 228.) 


Notes 

‘ Half-waste , slightly difficult of cultivation waste ’—difficult 
of cultivation ; — ‘as good as a. /orest ’—very difficult of cultivation. — (Smrtf- 
chandrika, p. 660.) 

These definitions are of use in ascertaining the exact cost of cultivation 
payable under the preceding I’ule. 

83. 51 ®r: i 

si^f'rare) u WhF.T wig i^fft g tig; ii 

83. If the original holder is unable to pay the expenses 
incurred in the cultivation of the waste, the man who has 
cultivated it shall take the produce of the land, less by its 
eighth part (which shall be given to the original holder) ; it 
shall go on like this for eight years ; after which the land 
reverts entirely to the original holder. — (Katyayana in Viva- 
daratnakara, p. 227 and Smrtichandrika, p. 560.) 

F. 47 
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84. ’HR 5H?fTi I 

HHTH ^* •< 

84. In the above case, the deduction of the eighth part 
shall be made till seven years have elapsed ; on the arrival 
of the eighth year, the original holder shall recover the land 
as his own.— (Narada, 11. 25 ; in Vivadaratnakara, p. 227.) 


Notes 

The preceding rule makes the land recoverable after eight years , while the 
present rule makes it recoverable after only seven years ; this apparent incon- 
sistency has been sought to be reconciled by the remark that the land shall be 
recovered after seven years, if the breaking of it has not cost much labour 
to the man who has been cultivating it ; but after eight years, if the labour of 
breaking has been great.— CFt^ittdarat'ita/cara, p. 227,) 

A man who has broken and brought into cultivation a plot of waste land 
shall enjoy the field for five years, and after that he may make it over 
to the owner on receiving the cost incurred by him in making the land produc- 
tive.— ( Art /las /last r a, 3. 10.) 

85. 11. 27.] ^ mxmn, i 

85. A field which has been held by three generations in 
succession, or an ancestral homestead cannot be handed over to 
other persons, except when it may be through the favour of 
the king. “"(Narad a, 11. 27.) 


Notes from Arthashastra 

(a) Disputes regarding the boundary between two villages shall be deter- 
mined, -on the basis of dams, trees and other artificial marks,— by the nearest 
neighbours, or by the inhabitants of five or' ten neighbouring villages ;— in the 
absence of these, by old cultivators, cowherds, and the former owners (of the 
villages) ; inhabitants of the place, conversant with the exact boundary, shall 
indicate the exact position of the boundary.— If boundary-marks corrobora- 
tive of such testimony are not found, those who indicated it shall be fined 1000 
Pen os,— The same fine is to be inflicted on those persons who may be found, 

to have destroyed or removed the boundary-marks.— (ArtteMatre, 3. 9.) 
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(b) Disputes regarding fields shall be dealt with by old neighbours and 
co-villagers. If there is difference of opinion among them, either the matter 
will be decided by a majority of such persons as are honest and respected by 
the people or the disputed land shall be divided equally between the two 
parties. If the parties do not accept either of these decisions, then the king 
shall either confiscate the land in dispute, or shall divide it between the parties 
in accordance with their respective needs,— {A^'thashastray 3. 9.) 

(c) These same rules apply to the case of disputes relating to hermitages, 
pasture-lands, public roads, cremation-grounds, temple-lands, sacrificial grounds 
and sacred places. - (Ari/ias/iastm, 3. 9.) 

(d) If a man damages the crops in another man's fields, by making a 
water-reservoir or a water-way through them, he shall pay the value of the crops 
damaged. In the case of damages done to fields, gardens and boundary- dikes, 
the fine shall be double the amount of the dB.mB.ge,—(Arthashastra, 3. 9.) 

ie) When a dike has been set up by a man, —if he does not attend to 
it for five years, his ownership of it ceases,— except in times of distress.-— 
(Arthashastra, 3. 9.) 

(/) If a man digs a new tank or erects a fresh dike, he should not be 
charged any rent for five years.— If he has repaired those broken up and 
abandoned, no rent shall be charged for four years. — If he cleans them of over- 
growths, for three years. 

(g) All the cultivators benefiting from these tanks and dikes shall help in 
keeping them in good repair. If they do not do it, they shall be fined double the 
amount required for the needed repairs.— 3. 9.) 

{h) If the landlord does not make over the land to the cultivator at the 
time of sowing, —or if the cultivator does not cultivate the land at the proper 
time, — each of these shall be fined 12 Fanas ; except in cases where the failure 
has been due to calamity or disease.— 3. 10.) 

{%) Paying tenants may sell or mortgage their holdings to paying 
tenants ; —freeholders, to freeholders.— If they sell or mortgage otherwise, they 
should suffer the first amercement ; —the same penalty is to be inflicted upon 
a paying tenant. -If a paying tenant acquires a village of paying tenants, 
he becomes the master of all things there, with the exception of the dwelling- 
house of the former emner. --{ArthashastraZ. 10.) 

(,;) If an owner of rent-free lands happens to be an inhabitant of another 
village, he shall receive only the produce of the land [not any cash income 
accruing thereform, which shall go to the king].— {Artkashastr a, 3. 10,) 

(k) Whenever the villege-lord happen to go out on a journey, on some 
business on behalf of the village, the inhabitants of the village shall accompany 
him by turns. Anyone who fails to do this shall pay at the rate of IJ Pam for 
every 8 miles of the journey undertaken.— 3, 10.) 
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il) If the village-lord ejects from the village any one who is not a thief 
or an adulterer, he shall be fined 24 Pams, If the entire village-community 
has ejected the man, then the entire community shall be fined 1000 
iArthasKdstra, 3. 10.) 


Rules regarding House-building, etc. 

(m) Disputes relating to houses, fields, gardens, boundaries, tanks and 
water-reservoirs are to be settled with the help of neighbours.— {Artha- 
shastra, 3. 8.) 

(n) Boundaries shall be marked by means of iron-pegs at the extremities 
joined together by means of metal- wires ; and every house erected shall be 
built within the limits thus marked —{Arthashastra, 3. 8.) 

(o) When a new house is going to be built, a mound shall be set up 
2 cubits or 3 steps away from the wall of another man's house. 

ip) Rubbish-heaps, water-drains or wells shall not be set up in close 
proximity to another man's house. One who transgresses this rule should be fined 
250 Panag.— (ArtAas/tastra, 3. 8.) 

(q) The drain shall be dug deep on one's own land, at least a cubit and 
a half away frc»n another man's wall. Transgression of this should be punished 
with a fine of 54 Pa ias.—iArtkashastra, 3. 8.) 

(r) The place for tying goats and bullocks, and elephants, the fire- 
place, the place for a water-reservoir, lighting-place, and threshing place,— these 
shall be set up at least a step or a cubit removed from another man's wall. 
Transgression should be punished with a fine of 24 P anas,— (Arthas has- 
tra, 3. 8.) 

(s) Openings and windows shall be arranged amicably among the neigh- 
bours, to suit each other's convenience.— (Art/iasMstra, 3. 8.) . 

(t) If a man sets up such openings and windows in his house as are 
inconvenient to the neighbours, — he shall be fined 250 Panas ; except when the 
windows open out on a public lane or thoroughfare.— (Art hashast7'a, 3, 8.) 

(tc) If a man causes inconvenience to the public by his pits, stairs, drains, 

■ rubbish-heaps and so forth,— he shall be fined 250 Panas,— {Arthashastraf 8.) 

(v) if a man damages another man's wall by his drains, he shall be fined 
12 Panas ; 2i Panas if he does it by committing nuisance.— (ArtAas/z^astra, 3. 8. ) 

(w) If a man neglects to let out rain-water by means of a drain, he shall 
be fined 12 Panas.—(Arthashastra^ 2, 8.) 

(x) If a tenant persists in occupying a house, after he has been told to 
vacate, on the expiry of the lease, he shall be fined 12 Paaas,— (Artha- 
shastra, 3. 8.) 

(y) If a tenant leaves the house before theo expiry f the lease, he shall 
pay rent for a year -(ArtteMstm, 3. 8.) 



BOUNDARIES 


373 


( 2 j) If a house is the common property of several persons,— if anyone 
of them renders no help in the maintaining of the house, he shall be fined 12 
Panas ;—so also one who does not permit the house to be used by his 
co-partners.— If any partner demolishes the house, he shall be fined 24 Panas.— 
(Arthashastraf 3. 8.) 

(a 1) When an immovable property is for sale, the first refusal lies with 
the owner^s collaterals, then with his neighbours, then with his creditors; 
others come in only failing these.- (Ar f /ms 3. 9.) 

(u 2) The sale shall be publicly notified in front of the property for sale, 
the exact boundaries and title also being indicated. — When an intended purchaser 
has made a bid, it shall jbe thrice repeated in the words ~ * Who is buying the 
property at such and §uch a price ? '—and if no one comes forward to out-bid 
the bidder, he will acquire the property ; in the event of there being a com- 
petition among bidders, any amount that may be bid beyond the fair price 
of the property shall be paid into the king's treasury ; the out-bidder shall also 
pay the court-fee,— If the property is sold to a person other than the highest 
bidder, the seller shall be fined 200 Panas.— The seller shall wait for the 
highest bidder to come and carry out the formalities of the sale,— for seven 
days ; after that the property may be sold to another person.— {Art has has- 
tra, 3. 9.) 

(a 3) If a man obstructs a minor path for men. and cattl^ he shall be fined 
12 Panas if a major path, 24 Panas;— if a large road fit for the passing 
of elephants and other large animals, 50 Panas if a dike or a path to the 
forest, 600 Panas if a path to the cremation-ground, or the village-path, 200 
Panas if the path to the public pasture-land, 1000 Panas ;-~if a man 
encroaches upon and thereby shortens those paths, his fine shall be the fourth 
part of that prescribed for obstructing it. —If he cultivates the whole of the path, 
then his fine shall be the same as that for obstructing it.— {Arthashas- 
tra, 3. 10.) 



CHAPTER XV 
PRELIMINARY NOTE 


Sahasa 

There is some confusion in the use of this term ‘sahasa. ’ 
From the definitions given ot ‘suhasa,’ it is clear that in its 
exact sense it stands for ‘acts of violence,’ and should 
include all ‘crimes’; so that Defamation and Assault, Theft 
and Robbery, and Adultery and Murder should all come under 
‘sahasa.’ Kane (p. 407) has rightly remarked that “ ‘sahasa’ 
comprehends many offences in all of which the use of force or 
threat of the use of force is an essential element.”— ‘Sa/iasa’ 
has been thus defined— (a) ‘Whatever act is performed by force 
by persons inflamed with the pride of strength, is called 
‘ sahasa’: such as Man-slaughter, Robbery, Indecent assault on 
another man*s wife. Defamation and Assault.’— (Narada, 
14. 1-2.)— (6) ‘ If an act is committed with violence, and in 
the presence of men, it is ‘sahasa,’— {Mann 8. 332) on this 
latter Med/iaNi/w remarks— ‘ Acts other than the taking away 
of other’s property also, when done with violence, should come 
under ‘sahasa’ and yet our law-books have a chapter dealing 
with ‘sahasa’ apart from those dealing with Defamation, 
Assault, Theft and Adultery; and in this chapter they have dealt 
with all crimes, with the exception of those treated of sepa- 
rately.— There is however yet another confusion : under ‘Theft’ 
also the books deal with ‘sahasa’ as a form of ‘ Theft ’ the 
distinction being clearly explained by Manu (8. 332).— If an act 
is committed with violence and in the presence of men, it is 
called ‘sahasa,’ robbery; it is Theft when done in the absence 
of men, and when it is denied after having been done ’ ; — also 
Yajnavalkya (2. 230)— ‘‘When a property belonging to others is 
taken away by force, it is ‘sahasa.’ ’’ Vivaiaratnakara (p. 256) 
points out that ‘ Theft ’ consists in the taking away of another’s 
property; and it is of two kinds— (a) what is committed behind 
the back of the owner and guards of the property, i.e., theft- 
proper, and (6) what is committed in the presence of the owner, 
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by force or by deceit. So also Parasharamadhava (p. 298). We 
are adopting the method of the Digest-writers, and are going to 
devote distinct chapters to{l) Defamation, (2) Assault, (3) Theft 
(under its two forms of open theft, swindling and hidden 
theft), (4) Adultery and (5) other ‘crimes' in general. 

Narada (14. 2) has classified ‘sahasa,’ ‘crime,’ under five 
heads— (l)Man-slaughter, (2) Robbery and theft, (3) Adultery, 
(4) Defamation and Abuse and (5) Hurt. In regard to 
‘ Man-slaughter,’ it is added (14. 6)- Taking human lives 
through poison, weapons or other means [Adultery] and what- 
ever other offences encompassing life may be imagined,— is 
called “Crime” of the highest degree. ’ 

ABUSE AND Defamation 
Definition 

1. l.n. 1.] i 

1. An offensive statement, couched in foul and violent 
language, in regard to the native country, caste, family, and 
so forth of another person, is called ‘Abuse.’— (Narada, 15. 1 ; 
inVivadaratnakara, p. 242.) 


Notes 

‘Native countru, etc. ’ («) The defaming of one’s native country ‘ The 

inhabitants of the Gauda country are very quarrelsome (6) of caste 
‘Brahmanas are (very greedy’; - (c) of family : - ‘The descendants of Vishv5mitra 
are very cruel’; ‘intelligence,’ ‘learning,’ art and such other things also form 
objects of defamation. — ( VivadaratnUkara, p. 242 and MitaA.sara.) 


2 . 


15 . 2 .] 



II 




2. Abuse is of three kinds (a) ‘ifarsA,’ {h) 'Vulgar,* 
and (c) ‘Virulent.’ (a) The ‘ha^sh’ abuse is that accompanied 
by reproach; lb] the ‘vulgar’ is that which is couched in inde- 
cent words ; and (c) the ‘ virulent ’ is that which charges a 
man with acts which would make him an outcast.— ( Narada, 
15. 2 ; in FtfadaratnStera, pp. 242-243.) 
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Notes 

*Harsk’~~'Whata rascal that man is ' 7?i^.g^ar’ abuse consists inihe 
use of indecent language towards one's female relatives. F?’r 7/^6 'That 

Brahmana drinks wine. ' 

3. I 

1 ?IT II 

i#: II 

=9t ?TJTt^5Eia m I 

3ri^¥r*![t^d m ^ m sif^grr g ii 

3. (a) When a man, in foul language, casts an aspersion 
upon another man, rightly or wrongly, it is called ‘ Harsh 
Abuse.’— (6) When he violently casts an aspersion upon 
another’s character, native country or family, — by showing a 
vulgar part of his body— it is called ‘ Vulgar Abuse.’ — 
(c) When the words used accuse the other man of a mortal 
olfence and are calculated to arouse feelings of love and hate 
that might lead to the man being outcasted, it is ‘ Virulent 
Abuse.’— (Katy ay ana in VivadaratnUkara, p. 243.) 

Notes 

Abuse ( or Defamation) is of three kinds : —Harsh, Vulgar and 
Virulent— (Arf/iasAostra, 3. 18.) 

4. 20. 2-4.] i 

iTf I 

11^^^5=507 a>TE ^ftsTWHiff^rasirn; II 

4. When offensive language is used against, or in defama- 
tion of, a man’s native country,- village or family,— without re- 
ference to any particular fact,-it is ‘Abuse’ of the first kind. 
When one makes a vulgar reference to another’s mother or 
sister, or charges the man himself with a minor offence, it 
is the second kind of ‘Abuse.’ — When one charges another 
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with having taken forbidden food or drink, or taxes him with 
a heinous offence, or maliciously exposes his vulnerable (weak) 
points, it is ‘Abuse’ of the third or worst kind.— (Brhaspati, 
20. 2—4 • in Vivadaratnakara, pp. 243-244.) 


NotE.^ 

‘ Without refereMcej etc,'—i.e., vaguely. According to Vivadaehinfd- 
mani (p. 109), the phrase means ^falsely^; it adds that this qualifies all the three 
kinds of ‘ abuse.’ 


(0 J fWf enj; 


5. When one either mimics the speech or gestures of 
another man, or uses words which are considered ob jectionable 
by people, it is called ‘Abuse.’— (Attributed to Manu, in 
Vivadaratnakara, p. 242.) 

6. g%qT?ffr5TfF!i ^ i 


6. When a man maliciously reviles another,— either with 
reference to himself or to another person,— he is to be regard- 
ed as having ‘ abused ’ him.— (Narada in Vivadaratnakara, 
p. 244.) 

7. When a man, through malice, exposes the disquaMca^ 
tions of another, or attributes to him qualities that are not 
present, or applies to him an objectionable name, — he should 
be regarded as having ‘defamed’ him.--(Katyayana in 
VivUdaratnalcara, p. 244.) 


F. 48 
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8. If a man, through malice, attributes to a person such 
defects as are not present in him, or such as are really present 
in another person,— this also is ‘ Defamation. (Katyayana in 
VivadaratnUkara, p. 245.) 

9. 511?^ ] gr gir: i 

9. If a man calls an outcast an ‘outcast,’ or a thief, 
a ‘ thief,’— this would be an offence; if it is untrue, the 
gravity of the offence is doubled. — (Narada in Smrtickandrilca, 
p. 760.) 


Notes 

‘ Abusing ’ means speaking harshly. In most cases, it takes the follow- 
ing forms ': (a) addressing offensively foul words, (6) cursing without reason, (c) 
giving false and disagreeable information, ( d) defamation, attributing serious 
and non-serious offences. 

Penalties 

10. 20. 5.] I 

10. When two persons abuse each other, their punishment 
shall be equal if they are equals in status ; if one is inferior 
to the other, the punishment of the inferior shall be double, 
and that of the superior, only half. — 'Brhaspati, 20. 5 ; Viva- 
daratnakara, p. 245.) 

11. 2. 206.] i 

11. For abusing an inferior person, the superior person’shall 
be fined half (the amount prescribed for abuse in general) ; if 
one abuses ladies of other families or persons superior to him- 
self , he shall be fined double. Punishment shall be inflicted 
after due consideration of the superiority and inferiority of 
the caste or sub-caste of the parties concerned. — -(YajAa. 
2. 206.) 
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Notes 

The ^ saperiority ’ and * inferiority ' here meant is that in regard to charac- 
ter and other qualities (not caste)— ^ Half,' ' double,' of 
the 12| Panas that have been prescribed in Ysjaa. 2.204 ; so that when a superior 
person abuses an inferior person, he shall be fined 6J Panas ; for abusing a 
superior person, the inferior shall be fined 50 Panas.— (Apard7'ka,) 

^ Caste and suh-caste.'—Vcietetva ^ sub-caste ’ stands for the ^ mixed 
castes,' Amha^^tha and the rest. 

12. 2. 207.] sr%^TT?Tmrtl I 

12. When there is abuse in the ‘inverse order,’ — i.e.,. 
a person belonging to the lowercaste abusing another belonging 
to a higher caste, — the fine shall be double and treble ; — when 
it is in the ‘ usual order ’—a person belonging to the higher 
caste abusing another belonging to a lower caste, —the fine 
in each case shall be less by half (than that laid down in the 
inverse case).— (Yajna. 2. 207.) 


Notes 

(a) When a man abuses a person of the next higher caste — the Ksattriya 
abusing a BrShmana, for instance, — the fine shall be ‘ double ’ the amount 
(50 Panas) mentioned in the previous rule, i.e., 100 Panas ; — (6) if the abused 
person is one more step higher, t.e., if the Vaishya has abused a Briihma^ia, 
his fine shall be ‘ treble,’ -i.e., 150 Panas;— {c) if a man of the higher caste has 
abused one belonging to the next lower caste, his fine shall be ‘half’ of 100, 
i.e., 50 Panas ; (d) if the Brahmana has abused a Vaishya, his fine shall be 
25 ; for abusing a Shudra, 12|- Panas, and so on. — (Apardr/ca.) 

13. 2. 204.] ?i9rT?i?Jn5=?isiT i 

13. If a man reviles such persons as are maimed, deficient 
in organs or afflicted by disease,— either truly or falsely or 
derisively, he shall be fined 12:1 Paitas. —(Yajna. 2. 204.) 


Notes 

This refers to cases where both parties are of equal status.— (Paras/^ara- 
madhava, p- 295.) 
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‘ Truly calling a really blind man ' blind ’ ; - * falsely calling 
a man blind when he is not blind ; — ‘ derisively ’ — calling an armless 
man as ^ one with powerful arms.’—(A23arar/ca.) 

When a man truly reviles another in reference to the latter’s real 
defects of body, character, learning, and livelihood, —or in regard to his being 
one-eyed or lame,— the fine is 3 Pa xas.—li he speaks ironically of the 
* excellent eyes ’ of a man who is really one-eyed, the fine should be 12 
as.— These are penalties for abusing equals. For similar offence against 
superiors, the fines would be doubled, and halved for offences against inferiors ; 
double, for offences against other’s wives.— If it has been due to ignorance 
or carelessness the fine shall be hsU—iArthashastraj 3.18.) 


14. 20. 6.] I 


14. When persons of equal caste and qualifications abuse 
each other, they shall be fined 122 Panas. — (Brhaspati,20. 6 ; in 
Vivadaratnakara, p. 247.) 


15. 41. 35-36] 



I 


% 


16. When a man abuses another of the same caste as 
himself, he shall be fined 12 Panas ; — when he abuses one of 
a lower caste, 6 Panas. — (Visnu, 5. 35-36 ; in Vivadaratnakara, 
p. 247.) 

16. Ttg 8. 274.] WTS’cq'isigi i 

^ ii 


16. If a man, even truly, calls another ‘ one-eyed,’ or 
‘lame,’ or something else like it,— he should be fined at least 
one Mr§apana.— (Manu, 8. 274.) 


Notes 

This refers to cases Where the reviler is a very wicked person.— {Mitak^ara, 
2. 204 and ParashaTamadhavn, p. 295). — It refers to cases where the reviler is 
a very superior person, or where the reviler’s intention is not so bad.- (.4pa- 
rarka, p. 806.) 

17. 5. 27.] II 
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17. When a man, even truly, calls another ‘ one-eyed,’ 
or ‘ lame ’ or something else like it,— he shall be fined two 
karsapanas.—iYismi, 5. 27 ; in Vivadaratnakara, p. 248.) 

18. ^1^1 gi i 

fT^sfTEFTgfqgiT: i 

I 'qrf%%gr%g:^ =5 {g%s?g ggisgjj; i 

18. If one reviles a person of the highest caste, his 
punishment is that he should conciliate him and obtain his 
pardon ; and that he should pay a fine of three karsapanas ; 
in other cases of abuse also, the fine shall be three karsa- 
panas. — For reviling a person of the same caste, the fine 
is twelve panas. — If a highly qualified person is abused by 
one possessing inferior qualifications, the latter is to be fined 24 
Pams. Half of this is the fine to be paid when a man of 
superior qualifications reviles a less qualified man.— (Shankha- 
Likhita in Vivadaratnakara, p. 248.) 


Notes 

This refers to cases where the reviler is a person of poor means.— (Aparor&a* 
p. 807.) 


1 1). 8. 2(51).] %5ncftgr i 

19. Among twice-born men, when there is an offence 
against an equal, the fine is twelve.— In the case of unutter- 
able abuses, it shall be double.— (Manu, 8. 269.) 


Notes 

No significance attaches to the mention of ‘ twice-born men the same 
rule applies to all men. — The ‘equality' meant here may be on the point of caste, 
wealth, relations, age, deeds or learning. If the two men belong to the same caste, 
but one is wealthier than the other, the fine shall be double ; if the abused person 
is superior also in the point of relation, it shall be treble ; andif he is superior 
on all points, the fine shall be six times, i.e^, 72. — ‘ Unutterable ’—extremely 
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filthy.-' DoMfeZe ’—either of 12 mentioned in this rule, or of 100 mentioned 
in Manu, 8. 267 (next section) ; the latter is more reasonable.— 

20. R3 8. 267.] i 

5 m, It 

20. For abusing a Brahmana, the Ksattriya should be 
fined 100 ; the Vaishya, 150, or 200 ; the Shudra deserves 
immolation.— (Manu, 8. 267.) 


Notes 

' Inimolatio7i '—Besitmg, catting off the tongue,— even actual death— 
to be adjusted in accordance with the exact nature of the offence.— 
(Medhatithi.) 

21. HlfTH 12. 1. 4.] i 

21. For reviling a twice-born person, the Shudra shall 
have the offending limb (tongue) cut off. — (Gautama, 12. 1, 4 ; 
in Vivadaratnakara, p. 252.) 

22. 8. 268.] fqsr: qgwfr' i 

5qvqqs;qt5[Rj_ g qq; n 

22. For abusing a Ksattriya, the Brahmana should be 
fined 50 ; for abusing a Vaishya, 26 ; and for abusing a 
Shudra, 12.— (Manu, 8. 268.) 

23. ] snu’irtT'ST'qqT: 

qsj’qtqifr' i 1^: 

1 lipT: 

qsjqjsTRn^ I 

23. Whenever there is abusing between the Brahmana 
and the Ksattriya, or between the Ksattriya and the 
Vaishya, —where the Brahmana abuses the Ksattriya, or the 
Ksattriya abuses the Vaishya, he shall be fined 50 ; where 
the Vaishya abuses the K§attriya, the fine shall be 100 ; for 
abusing a Shudra, the Ksattriya shall be fined 25 ; and the 
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Vaishya, for abusing the Shudra, shall be fined 60.’— (Gautama 
in Medhatithi, on 8. 268. J 

24. m i 

n?) sr gi II 

24. If a man of the inferior caste falsely defames one 
of a superior caste, he shall have his tongue cut off , or fined 
50, If the superior falsely defames the inferior, he shall 
either be fined 122, or not be punished at all.— (Harita in 
Vivadaratnakara, p. 263.) 

25. S?rqjT! II 

25. Men of inferior castes reviling men of superior castes 
shall be fined 8 Puranas.—(Earita in Vivadaratnalcara, v. 251.) 


Notes 

A ^ Purana ’ is equal to 16 ' silver-beans/— (Manu, 8. 135-136.) 

26. j gg* i ^jgig 

fg!g%* ii 

26. For abusing a K^attriya, the Brahmana shall be fined 
100 ; 50, for abusing a Vaishya, and 25, for abusing a 
Shudra. — (Shahkha-Likhita in Vivadaratnakara, p. 251.) 

27. 20. 7-11.] f^^jggtg i 

gx^^rggf^gt fgg^rsgg^ifgg: i 

sinwi gmt^ggxg; ii 

^gg’ i 

g^ii ■gf^gr f%gg[. I%gggf fg ii 

g«!if¥dg«> gg: i 
g5?gi^ ii 

' g^ggtg^Kgs;^^ ^tg; ggg i 

#g f^gg=ggHTfggt ii 

27. For the Brahmana, abusing a Ksattriya, the fine is 50 
Pams ; for abusing a Vaishya, 25 ; for abusing a Shudra, 122 .— 
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This penalty has been prescribed for cases where the Shudra 
abused is a virtuous one and has committed no wrong ; if he 
is a wicked person, no blame attaches to the Brahmana for 
abusing him.— For reviling a Ksattriya, the Vaishya shall be 
fined 100 ; the Ksattriya, reviling a Vaishya shall pay 50. A 
Ksattriya reviling a Shudra shall pay 20 Panas ; for the same, 
the Vaishya shall pay 40.— For abusing a Vaishya, the Shudra 
shall pay the first amercement (250 Panas) ; the middle 
amercement (500 Panas) for abusing a Ksattriya ; and the 
highest amercement (1000 Panas) for abusing a Brahmana.— 
(Brhaspati, 20. 28-11 : in Vivadaratnakara, pp. 251-252.) 

28. ^ 8. 276-277.] HTfti: # 

i t 

28. In the case of mutual abuse between a Brahmana and 
a Ksattriya, the Brahmana shall be fined 250 and the Ksattriya 
500 ; similarly between the Vaishya and the Shudra. — (Manu, 
8. 276-277.) 

NoTtes 

This refers to cases where some grievous offence has been attributed.— 
(Medhatithi.) 

29. ng 8. 270—272.] gi=gr i 

... II 

sTTjfsriraJTf i 

^ a II 

29. If a Shudra insults a twice-born person with gross 
abuse, he should have his tongue cutoff.— If he mentions 
his name or caste with scorn, a burning iron-nail ten inches 
long shall be thrust into his mouth.— If, through arrogance, 
he t^ches Brahmanas their duty, the king shall have heated 
oil poured into his mouth and ears,— (Manu, 8. 270 — 272 ; also 
Visnu, 5. 24-25.) 
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Notes 

^Burning iron-nail, etc. ’-This refers to repeated offence— says Apararka 
(p. 809). 

30. ^3 8. 273.] ^ ^ j 

^T’^: f|?r?T n 

30. If a man misrepresents the learning, habitat, caste, 
occupation (religious austerities) or bodily defects of another 
person, he should be made to pay a fine of 200— (Manu, 8. 273.) 

31. 5. 26.] ^t=C3in%Ep^»!rTfRTSTrat^ i 

31. If a man falsely denies the sacred knowledge, habitat 
or caste,— or says that he has not fulfilled his religious duties, 
[or that his sacramental rites have not been performed]— he 
shall be fined two Punas- (Visnu, 5. 26 ; in Vivadaratnakara, 
p. 255.) 

32. 2. 205.] ?rftm?arsRfr ^rra^' gtr ft i 

32. ‘I shall approach your mother, or sister,’— if one 
abuses another with such words, —the king shall make him 
pay a fine of 25.- (Yajna. 2. 205.) 

33. 5. 33-34.] i 

33. For insulting a man by using abusive words regarding 
his mother, the fine is the highest amercement (1000 Panas ). — 
CVisnu, 5. 33-34, in Vivadaratnakara, p. 252.) 

34. ^iW^vf*T2. 208-209.] i 

^?r:, II 

trm cT^^t g ii 

34. If a man threatens another with the cutting off of 
his arms, neck, eyes, or loins, — he should be fined 100 ; half 
of that if he threatens him with the cutting of the feet, the 
nose or the ear. — If such a threat is uttered by a person who 
,is unable to inflict the threatened injury, he should be fined 10 
Panas and be made to guarantee, with adequate security, the 
safety of the threatened man.— (Yajna. 2. 208-209.) 

F. 49 
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35. I 

35. If one insults a man with reference .to a bodily de- 
formity, he should be fined 100 A^ttJ’Sttjrctwos.— (Visnu in Vvoa,' 
daratnakara, p. 250.) 

36. 8.276.] Bra? 5n*it ^ ' 

?iwf: 5!C>: II 

36. If, by false insinuations, a man alienates another 
from his mother, father, wife, brother, child, or preceptor, he 
should be fined 100 ; as also one who does not give way to his 
superior.— (Manu, 8. 275.) 


Notes 

' Alienates /—This rendering of the text is according to Medhatithi. Viva- 
daratnakara (p. 250), Mitdki^ard (p. 204), Parasharamddhava (p. 295) and 
Mayukhaiv- 228) take the worse to mean as follows:-*!/ a man chides 
his own mother f father, brother, child or preceptor [when these have 
committed some wrong], or his ivife [when she has committed no 'wrong], 
he shall he fined 100. * 

wi It 

37. If a man chides his superior officers, or elders or 
Brahmanas.— he shall be reprimanded, beaten, have cowdung 
smeared over his body and made to ride on an ass ; or some 
such punishment shall be inflicted as would cure him of his 
arrogance.— (Shankha-Llkhita in Vivadaratnakara, p. 250.) 

38. 5. 8.] ( ^o:§sr: ) i 

38. For insulting his elders, a man shall be fined 100 
kUr§npanas,—{Yisnxi, 5. 28 ; in Vivadaratnakara, p.250.) 

39. 20.13.] i 

39. A man reviling a sister or other relations shall pay 
a fine of 50 Pa%as.— (Bphaspati, 20. 13, in Vivadaratnakara, 
p. 250.) 
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40. 20. 12.] ) i 

40. A ShQdra teaching the precepts of religion, on utter- 
ing the words of the Veda, or reviling a Brahmana, shall be 
punished by cutting out his tongue. — (Brhaspati, 20. 12'; in 
VivWiaratnMkara, p. 252.) 

41. 2. 10. 27-14.] i 

41. A Shudra reviling a highly religious person should 
have his tongue cut out.— (Apastamba, 2. 10. 27. 14; in Fwa- 
daratnakara, p. 253.) 

42. 2. 211-"] ?t: I 

^nf^'jjTTsn ii 

42. For reviling a Brahmana learned in the three Vedas, 
or a king, or elderly persons— the fine is 1000 ; 500 for reviling 
the caste-assemblies ; and 250 for reviling a village or a 
country.— (Yajna. 2. 211 ; also Visnu, 5. 31-32.) 

43. 20. 14.] i 

43. For reviling a man’s native country or other things, 
one shall be fined 12$ Panas ; for arrogantly imputing to him 
an offence, 250 Pa%as.— (Brhaspati, 20. 14 ; in Apararka, p. 810.) 

44. 2. 301.] i 

^ifr ti 

44. A man who says what is disagreeable to the king, 
and he who defames him, and he who divulges his secrets, 
shall be banished after having his tongue cut out.— (Yajfia. 
2.301.) 

46. 2. 210.] i 

3 31’^: ii 

45. If a man defames another by attributing to him an 
offence that would make him an outcast, he shall be fined 
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the middle amercement (500). If he attributes to him a minor 
otfence, the fine shall consist of the first amercement (250).— 
(Yajfia. 2.210.) 


Notes 

' An offence that^ etc. '—Such as the killing of a Bra hm ana. 

46. i 

srsn^wH: ii 

46. For defaming a man by attributing to him some 
vague slight offence, one should be fined 250 ; by attributing 
a definite ‘ minor ’ offence, 500 ; by attributing a ‘ heinous ’ 
offence, 1000.— (Vyasa in Vivadaratnakara, p, 256.) 

47. 5. 29-30.] ^ 

5^ I 

47. One shall pay a fine of 1000 for defaming a man by 
imputing to him a ‘ heinous ’ crime entailing loss of 
caste ; —a fine of 500 for imputing a ‘minor ’ offence.- (Visnu, 
5. 20-30 ; in Vivadaratnakara, p. 256.) 

48. 2. 289.] ssH ? 5 il 

48. For defaming a woman by proclaiming her real 
defects, — the fine is 100 ; if the defamation is untrue and 
attributes to her defects that do not exist, the fine is double. 
-(Yajfia. 2. 289.) 


Notes 

According to Mitakqara, this rule, from the context, should refer to the 
maiden^ not to women in general. 


49. ’m? 15. 30.] ^ i 

49. If a man reviles a king who is 'firm in the discharge 
of his duties, he becomes absolved from the sin by the cutting 
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out of his tongue, or by the confiscation of his entire property. - 
(Narada, 15. 30; in Vivadaratnakara, p. 257.) 

50. gn: i 

^Hig; ftrsarr ii 

50. One who calls an outcast an ‘ outcast,’ or a thief 
a ‘ thief,’ is as criminal as those whom he taxes without that 
oifence ; if he reproaches them without justification, he is 
twice as guilty as they are.— (Narada, 15. 21 ; in Vivadaratna- 
A:am, pp. 257-258.) 

51. i 

• sr u 

51. If a man exposes an outcast or a thief with a view 
to avoid association with them, he commits no offence, if he 
can prove it so.— (Katyayana in Vivadaratnakara, p. 258.) 

52. ] Rf gri i 

52. The king shall carefully investigate all cases of 

defamation ; those who are found to be addicted to the habit 
of falsely defaming others should have their tongue cut out. — 
(Katyayana in Vivadaratnakara, p. 258.) 

53. fT^Vgr ] ftisqTffRsuf f^r ii 

53. Those who defame others falsely should have their 
tongue cut out,— or they should be fined a thousand. —(Harita 
in Vivadaratnakara, p. 258.) 

54. ] jfifigi gRt^rg^ ^fgfg^ glggr g: i 

RTf grgg ti 

54. If the reviler offers an apology saying— ‘ What I said 
was in ignorance, or through carelessness, or in an exuberance 
of joy, or of love; and I shall never say it again,’— he shall 
pay only half the prescribed fine.— (Katyayana and Ushanas 
in Vivadaratnakara, p. 246.) , 
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Notes from Arthashastra. 

(a) If the reviler urges extenuating circumstances—such as his incapacity, 
provocation, intoxication, or ignorance,— the fine shall be only 12 Panas,'— 
(Arthashlstra, 3. 18.) 

(h) If a man threatens another with the breaking of his legs, and so forth 
but does not actually do it,— his punishment shall be half of what it would 
have been if he had actually inflicted the injury.— (ArthashiJstra 3. 18.) 



CHAPTEE XVI 
ASSAULT AND HURT 
Definition 

1. J f srqf «r# a«ir i 

sriEoFif ?r% H 

1. Causing pain, making blood flow, wounding, fracturing, 
cutting and piercing, — these are the forms of Assault or Hurt.— 
(Parishistakara in Smrtichandrika, p. 761. ) 

2. 21. 1.] i 

2. Assault consists in striking with hands, stones, stick, 
ashes, mud, dust, or weapons. — (Brhaspati, 21. 1 ; in Vioadarat- 
nakara, p. 259.) 

3. JiR? 15. 4.] i 

8. Assault consists in hurting another’s limbs with 
hands, feet, weapons, and such other things, and in annoying 
him with ashes and such other things. — (Narada, 15. 4 ; in 
VivUdaratnakara, p. 260.) 


Notes 

‘ Anothe?' ’—stands for all kinds of living beings, moveable as well as 
immoveable, i.e., men,, animals, and trees . — { Vivadaratnakara, p. 260, 
Paraskaramadhava, p. 238, Viramitrodaya, p. 470 and Mitak^ara.) 

‘ Annoying ’ — The word in the original is ‘ avaghata,’ ‘ striking ’ ; but all 
the commentators explain it as ‘causing mental worry and annoyance by throwing 
unclean things.' 

4. 15. 5.] ^ i 

4. There are three kinds of Assault: (a) light, (6) middling, 
and (c) heavy— according as it consists in (a) threatening, (b) 
direct striking and (c) wounding. — (Narada, 15. 5 ; in Vivadarat- 
nakara, p. 260.) 
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Notes 

Assault is of three kinds : Touching, threatening to strike and actually 
striking. —(Arthashastra, 3. 19.) 

^ Threatening the hand or a weapon, as if to strike ; this is 
Might’ ^ JOirectly striking '—'Stnkirig with the hand or weapon, 

but without fetching blood ; this is ^middling’ assmlt.— * Wotinding 
wounding to the extent of fetching blood ; this is * heavy ’ assault. — {Vivdda- 
ratndkara, p. 260.) 

5. 15. 6.] i 

5. Each of the said three kinds is again of three kinds, 
according as the weapon of assault is of the inferior or middling 
or superior kind.— (Narada, 15. 6; in VivadaratnaJcara, p. 260.) 

6. ^ i 

6. Assault consists of (a) throwing ashes and such things, 
(6) striking with the hand or some weapon, and (c) binding 
with a piece of cloth or some such thing. - (Vyasa in Smrti- 
chandrika, p. 761 and in Vlramitrodaya, p. 471.) 

Investigation 

7. 21. 11-12,] h qi ^rtgc i 

fpgr u5tTHiT%5r qr ti 

. gr RgtRi ggf mfi?r: i 

?Trf%X!r; II 

7. When a man has been beaten in a solitary place 
(where there were no witnesses), or when there is no visible 
mark (on the body), the offender shall be* found out either 
by circumstantial evidence or by ordeal. — Even though a 
man may have been beaten in the interior of a house, or in 
a forest, or at night,— if blood is visible, no witnesses need be 
examined.— (Brhaspati, 21. 11-12 ; in Vivadaratnakara, p. 273.) 

» 

Notes. 

‘ Solitary place, ’—i.e., Where the man beaten could not see the striker, 
and where was no third party present.— ‘ BZood ’ — which would be a sure 
indicator of the wound having been inflicted by some oae.—{VivMaratnakara, 
p.273.) 
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8. ] ^flarg, i 

?I5l II 

8. When a man makes marks on his own body and accuses 
another person, through malice, of having caused the hurt, 
the case should be carefully examined with special reference 
to motive, circumstantial evidence and the capacity of the 
parties.— (Narada in Vivadaratnakara, p. 273 and in Apararka, 

p. 811.) 

9. 2. 212.] ^ i 

fgs^T II 

9. In cases of assault, where there are no witnesses, the 
case shall be investigated with special reference to the 
marks of hurt, the motive attributed, the rumours current in 
regard to the case (and also ordeals) ; — because there is always 
the suspicion of the marks being fraudulent. — (Yajna. 2.212.) 

10. | 

?r^rsHTf%f ?r it 

10. In case no motive or reason leads to any conclusion 
regarding the hurt, the king shall, in the absence of witnesses, 
have recourse to ordeal.— (Katyayana in Vivadaratnakara, 
p. 274 and Vivadachintamani, p. 120.) 

Penalty for Theeatening Assault 

11. =5 I 

sr«W II 

^^5 EfSITsiT^W ft: II 

11. Throwing ashes, or striking with the hand, is an 
Assault of the first degree, for which the fine to be inflicted is 
one Masha, in a case where the parties concerned are of equal 
status ; if the assault has been made against another man’s 
wife, the fine shall be double (i.e., two Ma§/i.as) ; if against 
a person of superior status, it shall be three M'as/ias.—(Brhas- 
p&tim Vivadachintamani, p. 112.) 

P. 48 
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Notes 

* Striking ’-here stands for threatening to strike.--~{ Vivadackintaman % 
t). 112.) 

* Eqtial stains ’—of the same caste, possessing equal learning and equal 
in all othOr respects. 

^Md.^ha'—oi silver— (Apararkaf p. 813 and Vivadachintdmani, p. 112,) 

12. 2.pl3'-214.] I 

12. Between persons of equal status, (a) for the throwing 
of ashes, mud or dust, the fine shall be 10 Panas ; (b) for defiling 
with such unclean things as tears, phlegm, saliva and the like, 
or touching with the heel, the fine shall be 20 Panas. ~li the 
person assaulted is another man’s wife, the fine shall be double— 
i.e.—{a) 20, and (b) 40 Panas respectively; so also when the per- 
son assaulted is one of superior learning and character.— If the 
person assaulted is of inferior status, the fine shall be half.— If 
the insulting has been due to stupidity or intoxication, no 
punishment shall be inflicted.— (Yajfia. 2. 213-214.) 

13. ^ I 

13. If a man touches another man on his lower limbs, 
with vomit, urine, excreta or such other unclean things,— he 
shall be fined 40 Panas ; if on the middle of the body, 60 
Panas ; if, on the head, 80 Pams. — (Katyayana in Vivadaratna- 
kara, p. 262 and VivUdachintamani, p. 112.) 

Notes 

Both these rules 11 and 12 refer to cases where the two parties belong to 
the same caste.— (A'pararka and Vivadaehintamani, p. IIS.) 

• 14. 2. 217.] q^iTT ^ i 

^ t[Tr: || 

14. For pulling one by his feet, hair, clothing or hands, 
the fine shall be 10 Panas ; for trampling upon a man after 
having bound, pressed and dragged him, —the fine shall be a 
hundred.— (Yajna. 2. 217.) 
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15. spi^TT’srsT ] 3^1$ 5 f i 
’iw f55«!r: sr>TE: H^rr^S n 

15. For raising one’s hands against another, the fine shall 
be 12 Pa^s ;— for striking with the hand, the fine shall be 24 
Panas. This when the two parties belong to the same 
caste. — (Katyayanain VivUdaratnakara, p. 262.) 

16. 12. 5.] 1 

16. When a person raises gravel, stones, or pieces of 
wood at another, he shall be fined the first amercement ; — when 
they mutually strike one another with hands, each of them 
shall be fined 10 Panas ; if with feet, 20 Panas. — (Brhaspati, 
21. 5; in VivUdaratnakara, p. 262.) 


Notes 

This also refers to cases where the parties belong to the same caste.— ( Viva- 
daratnakara, p. 263 and VivadachinfSmani, p. 113.) 


17. 60-64.] 

17. If a man raises his hand against another (his equal 
in caste), he shall be fined 10 Karshapanas if he raises his 
foot, 20 ; — if he raises a piece of wood, the first amercement ; — 
if he raises a stone, the second amercement ; — if he raises a 
weapon, the highest amercement;— (Visnu, 5. 60— 64,) [Quoted 
in VivUdaratnakara, p. 263 ; VivUdachintUmani, pp. 113-114.] 

18. 2. 216.] 3 i 

18. .If a man raises his hands against another, the fine 
shall be 10 Panas; — if he raises his feet, 20 Panas ; — if he raises 
a weapon, it shall be the middle amercement- This is in the 
case of all castes. -(Yajna. 2. 216,) 
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Notes 

This ref els to cases where the two parties belong to the same caste, —says 
Vivadaratnakara (p. 263). 

19. ] irf i ii 

19. If a man attempts to strike another, he shall pay a 
fine of 56 ; if he actually strikes him, 112 . — (Shahkha-Likhita 
in Vivaduratnakara, p. 263.) 


Notes 

This refers to eases where the striker belongs to a higher caste than the 
person stmok.’-iVivddaratnakarat p. 263.) 

Hurt 

20 . 2 . 218.} ^sn i 

qJUTsj; fgjujf ^sjf^s^sr: ii 

20. If a man hurts another with a wooden stick or some 
such thing— without fetching blood he shall be fined 32 Panas; 
if he fetches blood, the fine shall be double.— (Yajna, 2 . 218.) 

Notes 

^ Another '—a person of the same caste as himself. —(Aparar^a.) 

21. 21. 6.] !fn^R5Fsri% i 

^l4: ft: II 

21. When two persons, in anger, use weapons against one 
another, the middle amercement shall be inflicted upon both ; 
if a wound has been inflicted, the punishment shall be fixed by 
experts, in accordance with the severity of the hurt.— 
(Brhaspati, 21 . 6 ; in Vivadaratnakara, p. 264.) 

22. 21.7.] crr^ 5 1 

22 . For injuring a person with bricks, stones, or sticks, 
the fine shall be two Masas ; if blood flows, the fine shall be 
double.— (Brhaspati, 21 . 7; in Vivadaratnakara, p. 264 ,) 
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23. 5. 66-67.] 

I 'gg:^%3' II 

23. If a wound is inflicted without fetching blood, the 
fine shall be 32 Panas ; 46 Panas, if he fetch blood. — 
(Visnu, 5. 66-67; in Vivadaratnakara, p. 264.) 

24. H3 8. 284.] ?r?f ^ i 

=5 qfw^a'KpTg; ii 

24. One who bruises the skin should be fined 100 ; as also 
one who fetches blood; he who tears the flesh six 'Niskas; 
and the bone-breaker should be banished. — (Manu, 8. 284.) 


Notes 


This pertains to offences committed among twice-born persons themselves 
as also between two Shudras — ‘ Banishment ' is an alternative to the ‘ death- 
penalty hence ‘ banishment ' shall -he the punishment for a Brahmana, while 
for others, it shall be ‘ death,^—{Medhdtithi,)^ 

' A hundred ’ is the fine for inflicting a bleeding wound larger than the 
one for which Visnu (22 above) has laid down 64, —says Vivadaratnakara, 
p. 264.) 

* Ninkas '—one Niska being equal to four * Suvarnas.^ (Vivadachin- 
tdmani, p. 115.) 

25. 21. 8-9.]^*’^ g how: i 

g 5rT?r^ g jtjti'wih; ii 


25. For bruising the skin, the lowest amercement shall be 
inflicted ; for tearing the flesh, the middle amercement ; 
for breaking a bone, the highest amercement ; for 
killing, capital punishment— For 'breaking of the ear, the nose, 
or the hand, for injuring the teeth or the feet, the middle 
amercement shall be inflicted ; double of this, when any of 
these limbs is entirely cut off. — (Brhaspati, 21. 8-9 ; in Vivada- 
ratnakara, pp. 264-266.) 


26. ] 



^Trl^r II 


26. For cutting off the ear, the lip, the nose, the eyes, 
the tongue, the penis or the hand,— the punishment shall be 
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the highest amercement ; the middle amercement if any of 

these limbs is only; broken-CKatyayana in Vivadaratnakara, 

p. 265.) 

27. 2. 219-220.] ^ i 

Usqi ?I*IT 11 

'gsTHi5i»igTJTi'& i 

cEf^Tn^TfH^'^r ^ H# H: II 

27. For breaking the hand, the feet or the teeth,— and 
for tearing the ear or the nose, -the punishment is the 
middle amercement ; the middle amercement also for breaking 
a healing wound, for beating a man till he is nearly dead, for 
rendering a man unable to move about or take food or speak, 
for tearing the eyes or other organs, and for breaking the 
shoulder, the arms or the thighs.— (Yajna. 2. 219-220.) 


Notes 

‘ Move, eic. ’-This includes urinating and the rest also.— (Aparor/ca.) 

28. 5- 70—72.] i 

^rr ii 

28. The highest amercement for wounding the eye, ^ or 
the neck, or an arm, or a bone, or a shoulder.— For striking 
out both eyes, the king shall inflict either imprisonment for 
life or a similar mutilation {i.e., removal of the eyes).— (Visnu, 
5.70—72 ; in Vivadaratnakara) 

29 2. 303.] I 

’a II 

29. One who strikes out both eyes of a man,— one who 
follows the orders of the king’s enemy, —a Shudra who adopts 
the living of the Brahmana,— these shall be fined 800.— (Yajna. 
2.303.) 
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Notes 

th connection with the several alternative corporeal and monetary punish- 
ments prescribed, it has to be noted that the exact penalty to be inflicted in any 
particular case shall be determined by the seriousness of the injury and the degree 
of pain and suffering caused by it (see next para.) ; as also by the pecuniary 
circumstances of the culprit— (FivadaratnaA:(ira, p. 266.) 

30. Trg 8. 286. ] =5 f:«srTq srf^ i 

«r«TT f ?t«lT II 

30. When a hurt has been inflicted on men or animals,— 
with the motive of causing pain, — the king shall inflict punish- 
ment in proportion to the pain caused.— (Manu, 8. 286.) 


Notes 

' With the motive '—That is, when the hurt is intentional, and not caused 
by carelessness. — What the text means is that in inflicting punishments, the 
attendant circumstances have to be taken into consideration in the apportioning 
of penalties. — (Med/ia tit Ai.) 

31. 3?T»!rT: i 

T%'5rrs: i i 

’n^?rT¥%5??TTf5Rf^ gr i 

31. If a man of a lower caste insults one of a higher caste, 
he shall be fined 8 Purwims ; 30 Puranas, if he catches hold 
of his neck or hair ; 63, if he uproots his hair or raises a wea- 
pon against him 200, if he tears his top-knot or ear or any 
other limb ; if he strikes him with his foot, that foot shall be 
cut off : or he shall be fined 500. — (Harlta in Vivadaratt^kara, 

p. 266.) 

32. *11^^51 2.215.] %r5FiiTi5ri^?i 5 i 

g ?r?sr^: ii 

32. If a non-Brahmana causes pain to a Brahmana, his 
offending limb shall be cut off ; if he raises a weapon against 
him, he shall suffer the first amercement ; half of it, if he 
merely touches him.— (Yajna. 2. 215.) 
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Notes 

The ‘ non-Brahmana ^ meant here are the K«attriya and the Vaishya ; 
the penalty for the Shtidra is much heavier, as laid down by Manu, 8. 279 (35, 
below) .—( A^^ararM) . 

33. By whatever limb a man of a lower caste offends 
against the Brahmana, that limb shall be cut off. — (Narada in 
VivadaratnUkara, p. 267 ; also Brhaspati in Smrtichandrikd, 
p. 763.) 


Notes 

By whatever limb a Shudra strikes a Brahmana, that limb shall be cut off. — 
If he only raises his hand against him, then a fine and compensation. —If he only 
touches him, the fine shall behalved. — (Arthashastra 3. 19.) 

34. f 4%: i 

3555«i cw*^ It 

34. When a man strikes a king— even though the latter 
may have wronged him, —he shall be fastened to a stake and 
roasted. — (Narada, 15. 31; in Vivadaratndkara, p. 267.) 


Notes 

This applies to non- Brahman as— says Vivadachintamani, p. 117. 

35. ^13 8. 279-280.] tif?rJTs=?r3r: i 

ci^rei ti 

STf^s^ilTTri: (% 11 

35. With whatever limb the low-born man hurts a 
superior person, every such limb shall be cut off. — If he raises 
his hand or stick against him, his hand should be cut off ; if 
he strikes in anger with the foot, his foot shall be cut off.— 
(Manu, 8. 279-280.) 
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36. Hf 8. 299-300.] Wiai ^ i 

JirHr<T?mT^r^r: i' 

5j5flr?52i i 

?rfi>s?!r«n g J(f ?g; srig; h 

36. The wife, the son, the slave, the servant or the 
younger brother may be beaten with a rope or split bamboo, 
when he has committed a fault, -but only on the back part 
of the body, never on the upper part ; one who strikes other- 
wise than this incurs the guilt of a thief.-(Manu, 8. 299- 
300 ; also Yama and Narada in Vivadaratnakara, p. 272.) 


Notes 

This is not meant to be taken literally ; it is a strongly-worded prohibition. 
The penalty in such cases shall be the same as in other cases of Hurt, -{MedKa- 
tithi.) 

* Back part. ’ — ?‘.e., on such parts of the body as are not vital. 

‘ Upper party *— -i.e., on a vital part of the body. 

37. i ?rg¥«iin i 

«fs^si sorsw: II 

37. The student shall be chastised without hurting him 

if the teacher is lacking in strength, he shall punish him with 
a thin rope or with a thin split bamboo. If he strikes him with 
anything else, he should be punished by the king.— (Gautama 
in Vivadaratnakara, p. 272.) 

38. ^ i ?r%5ritT 

38. If the pupil commits a fault, he shall be repri- 
manded if it is necessary to inspire fear in his mind, water 
should be sprinkled over him ; this is all the punishment that 
should be inflicted ; and that too only in so far as he can bear 
it, and only until the offence ceases.— 'Apastamba in Fw’S- 
daratnakara, p. 272.) 

39. smg ] firur h gv^g-iri^i 

ST ^ 5T II 

39. A father is not liable to be punished for an offence 
committed by his son ; nor is the owner of a dog or a monkey 

P. 61 
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responsible for any damage done by them— unless he should 
have set them to do it.— (Narada, 15. 32, in VivMaratnakara, 
p. 273.) 

40^ 2. 299 ] i 

Sl»m giiiT II 

40. When a bird or a horned animal has attacked a 
person,— and the owner, though able to save him, does not do 
so,— he should be fined the first amercement ; and double that 
amount, if he refuses to help even when the person attached 
has repeatedly called for it.— (Yajnavalkya, 2. 299.) 

41. 21.14.] i 

41. When a low-born person abuses a superior person,— 
the latter shall not be prosecuted if he beats the abuser. — 
(Brhaspati, 21.14 ;i4n Vivadaratnakara, p. 276 ; and NSrada, 
15. 13 ; in Vivadaratnakara, p. 276 and in ParasharamadJiava, 
p. 284.) 

42. 15.1 1-12.] I 

H ^ ^>^TrTf II 

42. If a Shvapaka, s, eunuch, a Chandala, a person 
making a living by prostitutes, a person living by slaughter, 
"an elephant-driver, an apostate, a slave or one who has dis- 
■ regarded his preceptor— should offend against propriety and 
• insult a superior person, immediate whipping should be his 
punishment.— Such whipping shall not be regarded as illegal 
assault. - (Narada, 15. 11-12 \ in Vivadaratnakara, 276 and 
in Parasharamadhava, p. 284.) 


MotElS 

If the person insulted is unable to inflict the whipping, the king himself 
'shall step in and do it.- (FicadarntMoitara, p. 276.) 
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43. 1??^% 21. 15.] 5ri%5r1**rr??r«fT i 

sITi^^fT%fE^ ir ^rarsiii n 

43. If persons begotten in the inverse order of castes, 
and members of the lowest caste should insult a Brahmana,. 
their punishment shall be corporeal only ; they shall not be 
fined. — (Brhaspati, 21. 15 ; in Vit adaratnalcara, p. 277.) 

44. qmtftiarn i 

5irf^>»!Tasg;ciTsif ii 

44. For the untouchable, the rogue, the slave, Mlechchka, 
the worst sinners, and those born in the inverse order of 
castes, — the punishment shall be always corporeal, never 
monetary. - (Katyayana in Vivddaratnakara, p. 278.) 

45. HI 8. 281—283] \ 

qflrr> f I 

^ ^ ii 

45. If a low-born person tries to occupy the same seat 
with his superior, he should be branded on the hip and banish- 
ed ; or the king shall have his buttocks cut off. - If he spits 
against the superior, he should have his lips cut off ; if he 
urinates, then his penis ; and if he breaks wind, his anus.— 
If he catches hold of his hair, his hands shall be cut off ; also 
if he lays hold of the feet, the beard, the neck or the scro- 
tum.— (Manu, 8. 281-283 ; and Narada, 15. 26—28.) 

Notes 

This refers to cases of the Shudra insulting the Brahmana -says Vivada- 

chintamaniy p. 114, 

46. UHfsf ii 

46. The inferior trying to equal the superior in the matter 
of mtting, sleeping, speaking and walking shall be fined a hun- 
dred.— (Gautama in Vivodaratnakara, p. 269.) 
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47. On trying to equal the superior in the matter of 
speaking, walking, sleeping and sitting, one shall be beaten 
with a stick— (Spastamba in VivadaratnaJcara, p. 269.) 

48- q»5sr>fj;; srf^^'lHTgsrbrfr: i 

48. The penalty laid down in the matter of defamation 
among persons of higher and lower castes shall be inflicted also 
in the same order as in the case of Assault also.— (Katyayana 
in MitaksarU, 2. 221 and in Vivadaratnakara, p. 269.) 

49. ] 1?% 3|;!n 3fK> i 

5?q5l?j^iRftTsiiq?rf hrt ^ ii 

49. Where one parson is attacked by several persons, the 
punishment for each of them shall be the double of that which 
has been ordained for a single assaulter. — The same double 
punishment is for those who, though on the spot, do not give 
assistance to the attacked person calling for help, or who 
run away after having come up.— (Visnu, 5. 73-74.) 

50. 2. 221-] aerf 3|;3r ^ ?[ii: i 

50. If several men attack a single man, the punishment 
for each of them shall be double of that ordained for a similar 
assault committed by a single assailant : and each of them 
shall restore to the attacked person whatever he may have 
taken away from him in the quarrel, and also pay to the king 
a fine double the value of the article taken.— (Yajna. 2. 221.) 


Notes 

' Fine ’ — This being the punishment for taking away the man’s property 
by force.— (ilfiia&iara.) 
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51 . ] 






51. In cases of assault, in regard to which reprimand 
and fine have been laid down as punishment for the offenders, 
- any loss or damage that may have occurred shall be ihade 
good by cash payment or by labour.— (Katyayana in Vivada~ 
ratnakara, p. 270.) ■ 


52. HI <S. 2(S7.] -as:rat'ff:g-siuir ^ i 

52. In the case of injury to limbs, as also to strength and 
to blood, - the assailant should be made to pay the expenses 
of recovery to the injured person ; or (in the event of the 
injured person refusing to accept it) the whole amount may be 
paid to the king as fine. — (Manu, 8. 287.) 

53. 5^?^ ?tht i 

^^rqrfd ii 

53. When a limb has been injured, or broken, or cut off, 
the assailant should be made to pay the expenses incurred in 
the recovery, and also to restore whatever he may have taken 
away in the quarrel.— Brhaspati in Vivadarotnakara, p. 270.) 

54. 2. 222 ] HffenHSisisjrqH: I 

^ seqtI ii 

54. When a man has caused injury to another person, 
he should be made to pay the expenses for the recovery, as 
also the fine that has been ordained as penalty for the inflicting 
of that particular injury. -iYajna. 2. 222.; 

55. J sr^'i^ I 

ttm gfg?? HgeniH =5 ii 

55. When injury is caused to a limb or an organ, the 
assailant should be fined and should also be made to pay com- 
pensation and the expenses for recovery, — as also anything 
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that he may have taken away in the quarrel. —(Katyayana in 
Vivadaratnakara, p. 271.) 

56, 5. 75-76.] ?Tgc«ir^s«i4 — art^r- 

56. Those who have hurt a man shall pay the expenses 
of his recovery as also those who have hurt a domestic 
animal.— iVisnu, 5. 75-76 ; in VivadaratnUkara, x>. 271.) 

Mutual Assault 

57. 15. 8.] I 

?T a: ii 

57. When a quarrel has arisen between two angered 
persons, he who exercises forbearance should be honoured, 
while he who transgresses should be punished,— When both 
parties have been guilty of assault,— -and both have com- 
menced the quarrel simultaneously, - they shall suffer the same 
punishment, unless some difference can be found in the beha- 
viour of either.— (Narada, 15. 8 ; in Vivadaratnakara, p. 275 
and in Vlramitrodjaya, p. 471.1 

58. fP’t% 21. 13.] 5=^5 I 

58. When two persons strike each other simultaneously, 
the punishment shall be the same for both ; the first ag- 
gressor, as well as he who continues the affray, shall pay a 
higher fine. — (Brhaspati, 21. 13; in Vivadaratnakara, V- 275.) 

59. 15. 10.] ‘ 

5T gr gfiTR.- ii 

59. When both parties are equally implicated, he of the 
two shall receive punishment who, be he the first aggressor or 
not, persists in the quarrel. —(Narada, 15. 10 ; in Vivadarat- 
ndkara, p. 275 and Vlramitrodaya, p. 471.) 
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60. 1.6. 9.] f^«ra 

>Tai^ ?T: ^TS’:?ra?^d ^ g f^si^I 5^: I) 

60. He who is the first aggressor is decidedly criminal ; 
he who returns the insult is likewise culpable ; but he who 
began shall suffer the heavier punishment.— (Narada, 15. 9; 
in Vivadaratnakara, p. 275.) 

0 1 . gitn srf^fg RTsrgr; i 

sn ^TSsi II 

61. When a man strikes another with a dangerous weapon, 

he shall be regarded as criminal and liable to punishment,-- 
even though he may have been the first to be hurt by the other 
party. -(Katyay ana in p. 276.) 

62. 21. 4.] Hnralsag trrfiti: i 

f5Errss?raTf«i^ 4^ HTqrisft n 

62. He who, being abused, returns the abuse, — or having 
been struck, returns the blow — or one who strikes an 
assassin attacking him, — commits no wrong and shall not 
be punished. — (Brhaspati, 21. 4 ; in VivadaratnUkara, p. 276.) 

Notes 

This refers to cases where the person striking is of a superior status ; 
where he is of inferior status, he is certainly liable to punishment. -( yi®a- 
dar atriSkara, p.2'7Q.) 

Cruelty to Animals 

68. 2. 225-226.] cim .i 

68. (a) For hurting small animals without fetching blood) 
ib) for wounding them to bleeding, (c) for breaking the horn, and 
{dj for breaking a limb,— the fine shall be (a) 2, (6) 4, (c) 8 and 
(d) 16 Pams respectively.— For cutting off their genital organ) 
or for killing them, the man shall pay to the king the middle 
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amercement and also the price of the animal to the owtier.^ 
In the c^se of. the larger animals, the punishments shall be 
double of these. — (Yajna. 2. 225-226.) 

Notes 

' ammaZs '-Goat, sheep and the like. — * Larger animals* — 

Horses and the like. — { Vivadaratnakara, p. 27'8. ) 

For hurting small animals, a fine of one or two Panas ; —double of this, if it 
bleeds ; - the fines in the case of larger animals shall be double, and the cost of 
medication shall be paid —(Artkashastra, 3. 19,) 

64. ] t 

64, For depriving an animal of its genital organ, the fine 
is 100 Kar&apar,as.~(V\s'nu in Vivadm-atnakara, p. 278.) 

65. 5. 48— 7)4.] i 

^ ^mh?intr?r 

qfTiird qiqfqqrmTJj; i 
II 

65. For hurting an elephant, or a horse, or a camel or a 
cow, the criminal shall have one hand and one foot lopped 
oif so also the seller of forbidden meat. —He who hurts 
a domestic animal shall pay 100 Kar^apanas ; and he shall 
make good its value to the owner. — He who hurts wild 
animals shall pay 50 Karsapams.—He who hurts birds, or 
fishes, shall pay 10 Karsapanas.~He who hurts insects shall 
pay one ITarsapowa. — (Visnu, 5. 48—54; in Vivadaratnakara, 
p. 278 ; ParasharamMhava, p. 289.) 

. , , Notes 

The value ot the animal shall be made good only if the animal has died ; 
if it has not died, the person is to pay the expenses of its cure.— (Parashara- 
madhava, p. 289.)— In view of this remark, the term of ‘ Vpaghdta ’ should 
be rendered as ‘ hurting ’ ; this is also indicated by the prefix ‘ Upa.’ 

‘ Forbidden meat ’—Flesh ot the dog, or the jackal and such animals. 
(Ftvad»ratra«A:ar«, p. 278),— ‘such meat as cannot and should not be eaten.’ 
(Vivadachintamani, p. 12Z.) 
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B6. 5 ^nqf%?!iD3, 11 

gseiiqi: II 

66. For killing birds and animals— such as snakes, 
cats, mongoose, dogs and hogs, — the fine shall be 3 or 12 Panas, 
(according to the character of the animal killed). — (Katyayana 
in Vivadaratnakara, p. 279.) 

67. (?)] fw cr«JT 1 

mf ?rif ^ uTa^^nfrw 11 

67. For employing, for drawing or carrying, a cow in heat, 
or an animal dedicated to a deity, or a breeding bull, or an old 
bull, — one should be fined the first amercement ; — the highest 
amercement for killing any of these.— (Attributed to Manu 
in Vivadaratnakara, p. 279.) 

68. 21. 16.] ' 

?T lilal qjTsqf gr srm 11 

68. He who employs for drawing 'or carrying, at an 
improper time, tired or hungry or thirsty animals, shall be 
compelled to atone for it in the same way as a cow-killer, 
or to pay the first amercement. — (Brhaspati, 21. 16.) 

69 . q;i?qm ] ?n??rTg; «t: i 

sria ii 

, 60. He who employs for drawing or carrying, at an 

improper time, a- tired or hungry or thirsty mule, or bullock, 
or buffalo, or camel, shall be fined the first amercement. — 
(Katyayana in Vivadaratnakara, p. 280.) 

Damage AND Hurt caused by Animals and Conveyances 

70. 2. 297.] 1 

70. For any injury that may be caused— through a piece 
of wood, or clod of earth, or an arrow ora brick or a stone 
or the animal or the conveyance — while a quadruped is being 
exercised, the man in charge of the animal is -not respon- 
F. 52' 
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sible, if he has already warned the men about the place to 
* move away.’— (Yajna. 2. 297.) 

71. 2. 298.] H«ii H5i3ni%r i 

71. ll ah injury has been caused by a bbnveyaniee the 
hose-string Of vvhich has been snapped, or whose shafts have 
beeh brbken, Or while it was moving backwards, — its bwneh 
bannbt be held responsible for it— {Yajna. 2. 298.) 

72. H5 290—292.] ^ i 

^ II 

^ I 

72. When there is snapping of the nose-string, when the 
yoke is broken, when it turns sideways or backwards, when 
the axle breaks, when the wheel is broken,— when the fittings 
or the yoking strap or the bridle are torn, and when there has 
been the loud cry ‘get out of the way,’— there is no punish- 
ment either for the driver or the owner. In all other cases, 
the driver or the owner is responsible for any injury that 
may be caused by the conveyance. — (Manu, 8. 290 - 292.) 

73. Hg 8. 293-294.] qqiqq#^ giq Igwqig iri3i5E=?i g i 

gq ?nqf %ru gHg li 

Jii5i5R=i^¥r^R: sraqii i 

sfRT 11 

73. When, however, thecart turns off through the driver’s 
ineptitude, and causes injury, the owner of the cart shall be 
punished with a fine of 200.— But if the driver is a trained one, 
it is he that should be punished ; if the driver is untrained, 
all the occupants of the cart should be fined a hundred each. — 
(Manu, 8. 293-294.) 
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74. 8. 295.] gt i 

3jr?gr^5Rl5r || 

74. If the cart is obstructed on the road, and this sudden 
stoppage of the cart causes the death of living beings either 
behind the cart or on its sides, — through the careless handling 
of the animals by the driver, —then the driver is certainly 
liable to punishment (detailed below).— (Manu, 8. 295.) 


Notes 

If on being stopped by an obstacle in front, the driver continues to urge 
the horses or handles them carelessly or pulls them up suddenly, - and another 
cart happens to be close by,— the sudden stoppage of the former cart may 
cause the death of living beings, — then the driver is liable to punishment.— 
By another interpretation of the text, the meaning is that the driver is 7iot liable 
to punishment, when the fast-running horses, on being suddenly pulled up at 
the sight of some obstacle in front, turn off side-ways and kill the men that 
may be there ; as in this case the driver is not to blame.- {Medhatithi.) [But 
from what follows, this latter explanation is not acceptable.] 

% 

75. 8. 296.] i 

75. In the case of a man being killed (in the above cir- 
cumstances) lOutright, the driver would be punishable like the 
‘ thief ’ half of that in the case of the larger animals, such 
as cows, elephants, camels, horses and so forth. — (Manu, 8. 296.) 


Notes 

The mention of' half V may justify the conclusion that the penalty of 
death— which is one of the punishments of athief, — is not meant to be appli- 
cable to the present case. But there is nothing to justify our restricting it to 
the ' highest fine ’ of 1,000; as there is no reason why we should exclude such 
other penalties of the ' thief ' as ‘ confiscation of the entire property ’ and so 
foTth,^(MedhMithi,) 

76. 8. 297-298.] 5 I 

76. In the case of hurting petty animals, the fine is 200 ; 
and 50, in the case of the auspicious birds and quadrupeds.— 
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In the case of donkey, goat and sheep, the fine shall consist 
of five ‘ Mams ’ ; and it shall be one ‘ Masa ’ for the killing of 
a dog or a pig, — (Manu, 8. 297-298.) 


Notes 

* Auspicious birds * — e.p., the ^ Auspicious quadrupeds^— -e.g-, 

the Euru deer,— 'Masu '—2 Kr^lialas.—iVivadaratn^kara, p. 233.) 

77. ] JTOtqr?^ !in!i»itrr 5 i 

jjyq qi ^?qsr^5qtg: ii 

77. If a man kills an animal, he should be made to pay a 
fine in keeping with the character of the animal killed, and 
also to pay its value to the owner.— (Katyayana in Vivadarat- 
nakara, p. 284.) 

78. Hg 8. 285.] ^iwgqsiini qm qqi i 

. qqi ?rqT 451^ ff HTqTftr% ii 

78. In the case of trees (and other useful immovables), 
the punishment inflicted for injuring them should be in accord- 
ance with their usefulness. — (Manu, 8. 285.) 


Notes ' 

‘ Other immovables ’—These are included under ‘ trees ’—says Para- 
sharamadhava, p. 292. 

79. 2. 227.] iniMlwifeqT i 

qqsffsqgtnqrr “q ii 

79. In the case of trees with offshoots, and of food-yield- 
ing trees, the cutting of (a) the branches, (6) the subsidiary 
trunks and (c) the entire tree renders the man liable to the fine 
of (a) 20, (6) 40, and (c) 80 Panas respectively.— (Yajna. 2. 227.) 

80. 2.228.] i 

sirafTruirT %gqfT II 

vs » . 

80. In the case of trees growing on the boundaries of 
■Sacred .mounds and cremation-grounds, or on a sacred spot. 
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or in a temple, — the punishment shall be double (of that men- 
tioned in the preceding rule).— (Yajfia. 2. 228.) 

81. 2. 229.] • 

81. In the case of a thicket, a clump, a bush, a creeper, a 
low-spreading plant, a medicinal herb, or a spreading creeper 
growing on the above-mentioned spots, — if a man cuts them, 
the fine shall be half of that mentioned above (in rule 80).— 
(Yajna. 2. 229.) 

82. 5. 55-59.] i 

t 

82. A feller of trees yielding fruit shall pay the highest 
amercement. — A feller of trees yielding blossoms only shall 
pay the second amercement. — He who cuts creepers, shrubs 
or climbing plants shall pay a hundred Aanjapamas. — He who 
cuts grass shall pay one Karsapana.- — All these offenders shall 
make good to the owners of the trees, etc., the revenue which 
they were yielding. — (Visnu, 5. 55—59.) 

83. fwra ffgjuj; i 
g'lTg’gxg; — ■g i 

m 

83. One shall never cut trees yielding fruits or flowers. — 
One may cut them for agricultural purposes, or for household 
purposes. —(Vashistha in Vivadaratnakara, p. 286.) 


Notes 

For cutting the offshoots of such large trees in a public garden or, park, 
as yield flowers and fruits and shade— a fine of 6 P<x?ias for cutting small 
branches, 12 Fanas ;~for cutting large branches, 24 Fanas ; - for damagingthe 
trunk, 250 Panas for cutting the trunk, 500 Fanas.— For cutting flowering 
and fruit-bearing creepers and clumps, the fine shall be half ; as also in the case 
of trees in sacred places, hermitages and cremation grounds.— /ros- 
tra, 3. 19.) 
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84. 2. 223.] i 

iijliq; cel'll; q3:=5 f^'serf^ a^s*i5r ?r«iT ii 

84. For damaging a wall, the fine is 5 Pams ; for crack- 
ing it, 10 Pams ; for cutting it, 20 Pams ; and for pulling it 
down, 35 Pams ; and in each case the cost of the repairing 
and rebuilding shall be paid to the owner. — (Yajha; 2. 223.) 


Notes • 

For striking against another man's wall and shaking it a fine of 3 Panas 
for cutting and piercing it, 6 Panas for pulling it down, 12 Panas ; and in 
each case the cost of repairing.- (Art^as/?,astra, 3. 19.) 

85. 2. 224.] um i 

ii 

85. If a man throws into another man’s house such sub- 
stances as cause pain and suffering (such as thorns), he shall 
be fined 16 Pams. If he throws such things as are a danger 
to life (such as snakes), he should be fined the middle amerce- 
ment. — (Yajna. 2. 224 and Arthashastra, 3. 19, where however, 
the fines are 12 panas and the ‘ lowest amercement. ’) 

86. 8. 288-289.] ^Hutsfisruisf^r m i 

q5xi5»ir> ii 

86. When a man, intentionally or unintentionally, 
damages the goods of anothfr, he shall give satisfaction to 
him and pay to the king a fine equal to it in value.— (Manu, 
8. 288).— Butin the case of leather and leathern vessels, and in 
that of those made of wood or clay, the fine shall be five times 
their value ; as also in the case of fiowers, roots and fruits. — 
(Manu, 8. 289.) 


Notes from Arthashastra 

If a man touches another on any part of the body below the navel,— with 
his hands, mud, ashes, or dust,— he shall be fined 3 Pana-^.—Ii he touches him 
with the same things when they are unclean,— or if he touches him with his 
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fefet or with his spittings, —the fine shall be 6 Panas.—^lt he touches him with 
such unclean things as vomits, urine or fasces, the fine shall be 12 Punas.- If all 
this touching is done above the navel, the fine shall be doubled in each case. — If 
on the head, then it will be quadrupled. —This among equals; — If the persons 
touched are superior persons, the fines shall be doubled ; if they are inferior* 
the fine shall be halved. Infhe case of women being the victim, the fines shall 
be doubled,— If the touching has been done through carelessness or ignorance, the 
fines shall be halved.— For catching the legs, clothes, hands or hair, the fine 
shall be up to 6 Panas, — For pressing, or encircling with the arms, or smearing 
sootj or dragging on the round, or sitting over him,— the first amercement.— 
If he fells him on the ground and goes off, the fine shall be halved,— (Art 
s/iastra, 3. 19.) 

For raising one's hand against another,- a fine between 8 and 12 Panas * — 
double of that if he raises the feet;— if with painful things (like thorns), 250 
Panas ; if with things that are a danger to life, 500 Panas— [Arthashastra, 
3. 19.) 

For striking, without fetching blood, with a piece of wood, or a clod of 
earth, or stone, or an iron stick, or a rope, 24 Panas ; — the double of this, if 
blood is fetched ; except when what is let out is diseased blood.— (ArtAas/zastra, 
3. 19.) 

For striking a man till he is nearly dead; — but without fetching blood,— 
and for twisting the hands or feet, — a fine of 250 Panas; — also for breaking 
legs or hands or teeth, — and for cutting the ear or the nose, and for tearing 
open a wound ; except in the case of malignant wounds.— (A7'£/ias/?.astra, 3. 19.) 

For breaking the ankle, or the neck, — for piercing the eye, — and for 
disabling a man from speaking, walking and eating,— a fine of 500 Panas ; and 
also the expenses of medication. — If the man dies, the striker is to be treated 
like a criminal — {Arthashastra, 2. 19.) 

For striking a member of an assembly, — the fine shall be double.— (Ar£/ia- 
shastra^ 8. 19.) 

A guilty person should never be let oi.— {Arthashastray 3. 19.) 

In a matter of assault, it does not matter who lodges the first complaint ; 
the case is to be decided entirely on the basis of the evidence that is adduced. — 
{ Art has has tr a, 3. 19.) 

If a person accused of causing hurt does not refute the charge on the same 
day, he should be convicted. — (Arthashdstra, 3. 19.) 

[This is as against the ‘ older view ' that no notice need be taken of a 
quarrel or assault that happened long ago.) 

If in a quarrel, one party takes away anything belonging to the other, he 
should be fined 10 Panas ; — if he damages a small article, he should be made 
to pay its price and an equal amount as fine ; — if he damages a bigger article, 
he should be made to pay its price and double that amount as fine.—If the thing 
damaged is a cloth or an ornament or a golden vessel, he shall pay its price 
and also a fine of 250 Panas. — (Arthashdstra, 3. 19.) 
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THEFT « 

(See Preliminary Note to Chap. XIII.) 

Definition 

1. *13 8.332.] ^ Jr?iw I 

1. If an act is committed with violence and in the 
presence of men, it is an ‘ act of violence’ ; it is ‘ theft ’ when 
done in the absence of men, and when denied after having 
been done ; - (Mann, 8. 332 ; also Katyayana in Vivadaratna- 
kara, p. 286, and in Smrtichandrika, p. 733.) 

Notes 

‘ Act of violence such, as tearing clothes, setting fire, taking away 
another’s property, and so forth ; the ‘ taking of another’s property ’ alone is 
what is dealt with here ; the other ‘ acts of violence ’ being reserved for a later 
chapter. 

Whatever act is committed by force by persons inflamed with the pride of 
power, is called an ^ act of violence.’— (Narada, 14.1.)— ‘Theft ’ is a special form 
of it, with this difference that while the ‘act of violence’ is done by force, 
‘ theft ’ is done with stealth (or fraud). It is of three kinds, according as the 
articles purloined are of small, middling or superior value. - Earthenware 
a seat, a couch, bone, wood, leather, grass, legume, grain and prepared food— * 
these are articles of ‘small’ value.— Clothes other than silk, cattle other than 
cows, metals other than gold, rice and barley,— these are articles of middling 
value.— Gold, precious stones, silks, women, men, cows, elephants, horses, 
things dedicated to deities, a BrShmana, the king, —these are articles of 
‘ superior value. ’— (Narada, 14. 13—16.) 

Taking away, by various secret ways, the property of persons asleep, or 
intoxicated, or insane, has been held to be ‘ theft.’— (Narada, 14.17.) 

2. Jig 9. 266.] i 

II 

2. There are two kinds of ‘theft’ — the ‘open’ and the 
‘secret.’ — (Manu, 9. 256 ; Vyasa in Vivadaratnakara, p. 289; 
and Brhaspati, 22.2.) 
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3. J 15 9. 257 — 259.] 5fTiri<Tif^iq3fti%q:: 1 

5ix55t^'g5BH?#g SrsiT: II 

:3f%m-TT^qBl^T f^KT^RcTSTT I 

Ttfmran%%55T5i5T: 1 
Ri^q^q’Brr^gtET^ f^jWT: 'riq^iftrcr: 11 
qiswTfiiJj; i%3n?fhTT?3: ssBTstri^ ofV^qso^qiiq; 1 
f%7I5'g[TRwaT5?iTg; 11 

3. The ‘ open ’ thieves are those who make a living by 
dealing in various commodities ; and the ‘ secret ’ thieves are 
burglars, robbers in forests and so forth, as also those who 
accept bribes, dissemblers, cheats, gamesters, fortune-tellers, 
palmists, misbehaved high officials and physicians, art-exhibi- 
tors, deceitful harlots — these and others of the same kind 
one should know as the ‘open thorns’ of the people ; also 
others who are dissemblers, rogues in the guise of gentlemen. 
(Manu, 9. 257—259.) 


Notes 

* Dissemblers '—Who say one thing and do another. ^ Gamesters ’ — those 
who take to gambling for the sake of profit. ‘ C/ieais '—Thugs. * High 
officials '—e.g.j the Mi|iister, the Priest and other attendants of the King.— 
{Medhatithi,) 

4 . 22. 3 — 5.] HWT>f^T=5q;^8pT: I 

%5qgT: 5T%^q=fT: it ■ 

tr«ii 11 

TTPsigqt fg;=?rg«q5[fif^Jif; 1 

35WTqJT: S'EljSrgr^n: II 

4. Fraudulent traders, quacks, gamesters, corrupt judges, 
those who accept bribes, cheats, persons pretending to 
interpret omens or to perform propitiatory rites, low artists, 
counterfeiters, hired servants shirking work, roguish umpires, 
perjured witnesses, and jugglers, -these are open thieves 
Housebreakers, highway men, robbers of bipeds and quadrupeds, 
thieves of clothes and the like are the ‘secret thieves.’— 
(Brhaspati, 22. 3 -5 ; in Vivadaratnakara, pp. 290 and 292.) 

F. S3 • 
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NOTES 

\Frhudulent traders*— 'Those who cheat through the iise of false 
weights and measures gw ’—those who make money by intentionally 
prolonging the sickness of patients * gamblers * — those who cheat at gambling 

games ‘ those ivho accept bribes, * while holding high office ; - ' cheats *— 
those who join a corporation and defraud the other members Counter fe iters* — 
those who make money by making counterfeit images and signs.— 
ratmkara, pp. 290 and 292 ; in the latter place we find the term ^ utk^^epakdh * — 
* Lifters," explained as those who snatch away things from near the owner who 
is inattentive. 

5. i 

^*ii; ii 

5. Those traders who use fraudulent weights and 
measures, those who accept bribes, cheats, gamesters, harlots, 
counterfeiters, fortune-tellers, and so forth are ‘ open 
thieves.' — (Narada in VivadaratnEkara, p. 290 and Smrti- 
chandrika, p. 736.) 

6. sqm ] srarenqiurtream i 

spT ^ ti 

6. Persons trading fraudulently in various commodities 
in the open market, quacks and the rest are ‘ open thieves.’ — 
(Yyasa in Vivadaratnakara, p. 291.) 

1 . RIH ] ^ I 

q'RRT ii 

7. Traders rob people by tampering with weights and 
measures and with accounts and countings, and also by re- 
ducing and enhancing the price of commodities ; they 
adulterate superior with inferior goods and thereby defraud 
people.— (Vyasa in Vivadaratnakara, 295, and in VivUda- 
chintamani, p. 124.) 
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3lf^5fT?r^?na ^qr: II 

35^7^: qtfqg^ jr^^^sp: i 

5r^%rt ii 

8. Those who, equipped with the requisite implements, 
roam about undetected at night, and whose place of residence 
is unknown, are called ‘ secret thieves’;— to this class belongs 
(1) the lifter, (2) the house-breaker, (3) the highway robber, (4' 
the cutpurse, the stealer of (5) women, (6) men, (7) cows, (8) 
horses, and (9) cattle. — (Vyasa in Vivadaratnakara, p. 292 ; 
Smrtichandrikd, p. 736; Viramitrodaya, p. 492.) 


Notes 

‘ Granthibhedakah ’ — rendered here as ‘ cutpurse ’ according to the 
explanation of Viramitrodaya (p. 492), has been explained . by Vivada- 
ehintamani (p. 137) as ‘ one who unties the knot of the rope to which cattle is 
tied, in order to enable the thieves to steal them.’ ^ 

Investigation 

9. H5 9. 261-262.] i 

^3iT HRiq^iarfi: ii 

9. Having discovered the thieves through well-behaved 
and disguised men following the same occupation, and also 
through spies variously disguised, — the king shall exterminate 
them and bring them under his control. — Having truly pro- 
claimed their crimes in connection with their respective acts, 
the king shall duly inflict punishment on them, in accordance 
with their crimes and capacities.— (Manu, 9. 261-262 ; also 
Narada in Vivadaratnakara, p. 282.) 

" 10. fS?qf^ 22. 6.] i 

n^r:qiqfff ?iT?qT ^irtqrsraif^: ii 

10. Thieves, having been traced by the king’s officers 
through their association with well-known thieves, or by marks 
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of criminality, or by the possession of stolen goods, shall be 
compelled to restore the plunder and shall be visited with 
punishments ordained in law. — (Brhaspati, 22. 6 in Vivada- 
ratnakara, Vf. 


Notes 

‘ Marks of criminality ’—Such as the possession of stealing implements. 
—{Smrtichandrika,) 

Any one of the signs mentioned would justify the establishing of the guilt 
of the man! — {V ivadachintamani, p. 124.) 

11. ’TR'? 24. 18. ] i 


11. Where stolen goods are found with a man, he may be 
presumed to be the thief ; even when the goods are not found 
with him, his guilt would be presumed from his luxurious 
mode of life (otherwise unaccountable) ; suspicion fastens on 
him also^by his associating with wicked persons, and by his 
indulging in extravagance without any ostensible income.— 
(Narada, 24.18 ; in Vivadaratnakara, p. 333.) 

12. HR?] 

qsjT II 

srm %r siw 3 it%* i 

srgsm: ^ II 
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12. Where a man has been arrested on suspicion, and no 
stolen goods have been found on him, the king shall investi- 
gate the case by various methods, trying to elicit the truth 
from him. He should be questioned regarding his country, 
village, direction, name, caste, lodging, associates in business. 
—The man shall be dealt with not only on the basis of the 
presence of stolen goods, but also on the variations in his 
complexion -and voice, on his making dubious statements, on 
his carrying on his work at improper times and places, on his 
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failing to give suitable explanation regarding his habitation, 
on his improper extravagance, on his previous conviction as 
a thief and on his keeping bad company. — (Narada in Vivada- 
ratnakara, p. 333, and in Apararka, p. 840.) 

13. 2.266-268.] q^?rstT i 

=3 cT«TT II 

5iT|ir ii 

f^g^5?rf^5i5?n: ii 

13. The thief is to be arrested by policemen either through 
the stolen goods or through footprints, or on the basis of 
his previous conviction of a similar offence, or on that 

of his being unable to give a suitable account of his 

habitation. — Other people also may be arrested on sus- 
picion, when they are found to conceal their names, caste 
and' other things, — when they are found to be addicted 
to gambling, women and wine, and when, on being questioned, 
their mouth becomes parched and voice husky ; when they are 
found to be making uncalled for enquiries regarding the 
house and wealth of men,— and when their movements are 
mysterious, and they are found to be spending much without 
having any income ; and when they are detected selling 
stolen articles. --(Yajna. 2. 266 — 268.) 


Notes 

‘Footprints’ — i.e., following up his steps from the day of the theft 
onwards ; when the footprint left in the mud or the spot where the theft 
has occurred tallies, in its measurement with the foot of the suspected 
person ; specially when the footprint of the cow stolen is found all along the 
path leading to the man’s house and stops there ;,-he is to be regarded as the 
thief.— (ylpararfea. ) 

‘ Failing to give g suitable account of his habitation.’— According 
to Mitakijara the term ashuddhavasakah means ‘ one whose habitation 
is not known.’ 

‘ PFowen. ’— Prostitutes (ilfttalfcjai'o.) 

‘ .PeiJiy gMostf owed ’—Regarding his whereabouts. 
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14. 2. 269.] ’ictcf: ^ifSTT i 

14. When a person has been arrested for theft, on 
suspicion,— if he fails to clear himself,— he should be made 
to restore the stolen goods and be punished like a ‘ thief. ’ — 
(Yajfia. 2. 269.) 


Notes 

‘ C^ear By adducing evidence, *hiiman^—mth.e shape of wit- 
nesses, - and in their absence, ‘divine" —m the shape of ordeal— (MtZaA;,s*ara.) 

When a man has been arrested on suspicion based upon one or other of 
the grounds, his case should be fully investigated, and he should be given a 
chance of clearing himself by adducing evidence in his favour. -fM-i ta/<;§ar a.) 

15. 14. 22 — 26.] i 

'iT^T?^53i f 3i!n; II 

in^ st;^ gr i 

g =ig[ ii 

qt wg gi i 

gsfl gr gg qtg^ ii 
^gpigf^ ^#gsri^rsgf^3rg: i 

’igfwts'gl gr gr fTRgBt; ii 
ggTrgjftgig g gx^rg: i 

^^g: gxgg^j# g^gttg ii 

15. When a cow or other animal has been lost, and 
other property has been taken away, experienced men shall 
trace it by means of its footprints, proceeding from the place 
from where it has been stolen ; wherever the footprints go 
to— whether it be a village or cow-pen or a pasture-ground, —the 
inhabitants or owners of that place must make good the loss ; 
unless they can prove that the footprints have gone further on 
from their place.— Where the footprints are obliterated or 
broken up, the responsibility shall lie with the nearest village 
or pasture-ground. Where the footprints stop on the boundary 
of two villages, that village shall be held responsible for 
the theft which is found to be inhabited by thieves and 
dishonest persons, or which has been found to have been 
charged with a similar crime before, or which is found to be 
inhabited by wicked persons [or, according to the reading 



tHEPT 


42S 

‘ Sama,’ as read by Apararka, p. 841, where two persons 
are found to have left their footprints on the same road, 
the crime shall be imputed to that one who has the ap- 
pearance of a thief and a dishonest person, or who has 
been previously convicted of similar crimes, or who associates 
with wicked persons]. — Chandalas, executioners and other such 
persons, as well as those who are in the habit of roaming about 
at night shall institute a search in the villages.— (Narada, 14. 
22 — 26; in Vivadaratnakara, p. 835, and in Apararka, p. 841.) 

16. 9. 264—267.] i 

cr?5p5carfg^m ii 

16. Assembly-rooms, water-drinking booths, sweetmeat- 
shops, brothels, taverns, victualler’s shops, cross-roads, trees 
of worship, festive gatherings and theatres ; - old gardens, 
forests, artisan’s shops, uninhabited houses, groves and 
gardens ; — these and similar places the king shall cause to be 
guarded by companies of soldiers, stationary as well as patrol- 
ling, and also by spies,- for the purpose of prevention of 
theft.— He shall detect and exterminate the thieves by means 
of clever reclaimed thieves, who associate with them, follow 
them and thus become apprised of their machinations.— 
(Manu, 9. 264-267.) 

17. i 

?r«lT =arR^ l| 

^RT I 

FTm RfliniRj: i 

f^TSFTT^QR©! ^11 

=91 5Kn%5R^!r 5 U 

17. . The king shall have the thieves traced by several spies 
expert in catching thieves, and also by other careful and trust- 
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worthy men. These spies, specially those who are reclaimed 
thieves, will hunt out the thieves ; associating with them 
through gifts and presents, through advice regarding theft, 
and through taking them to assemblies and festivals. — When 
the thieves have been caught they shall, be speedily tried, and 
notified, and various corporal punishments shall be inflicted on 
them.- (Narada in Vivadaratnakara, p. 337 and Apardrka, 
p. 841.) 

18. I 

18. A man shall not be convicted of theft simply on the 
ground of his being found in possession of the stolen goods ; 
as it is possible that he may have found it on the road, 
where it might have been dropped by the thief.— (Katyayana 
in Vivadaratnakara, p. 337.) 

19 . mi? ] I mi? gtr i 

19. If a man addicted to stealing is suspected of having 
committed a theft, — on such slight grounds as the parching of 
the mouth on being questioned, and so forth, — he should be made 
to undergo an ordeal. — (Narada in Vivadaratnakara, p. 358.) 

Notes FROM Arthash ASTRA 
Detection of Theft, 

(A) Thieves may be arrested- (a) on suspicion, (b) on the possession of 
stolen property, and (e) in connection with the acts of egress and ingress. 

(*i) The followings persons may be arrested * on suspicion - one whose 
hereditary property has been reduced, - cne who is without sufficient means of 
livelihood,— one who is living with an assumed name, potm or habitat, one 
who has no ostensible means of livelihood,— one who is very much addicted 
to meat-eating, wine, perfumes, garlands, clothes and ornaments— or to 
prostitution, gambling and drinking,- one who is constantly leaving his 
home,— one who visits unknown places,— one who is in the habit of 
visiting at unusual times solitary houses, or gardens, or forests,— one who 
is found to be holding frequent consultations with people in secret places or in 
places near houses promising a rich booty,— one who is found to be visiting 
surgeons and getting himself treated secretly for fresh wounds,— one who 
keeps himself hidden in the innermost rooms of his house,— one who on meeting 
some one immediately turns back,— one who is addicted to women,— one who 
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is always making enquiries regarding the ladies and riches of other house-* 
holders, —one who is practising the use of weapons used in reprehensible work,— 
one who is in the habit of working secretly under the shadow of walls, — 
one who sells damaged articles at improper times and places,— one who is in 
the habit of hiding himself,— one who has previously committed thefts - noto- 
rious as a bad character,— one who hides himself from being seen by officers,— • 
one who is always in fear,- one whose voice is hoarse and face pale,— who is 
frightened at the sight of persons carrying arms,— and one who is known to be 
a thief or as given to violent acts, or as having a bad livelihood. 

(b) A7'Test through stolen prope7'ty.—Whex\ a man’s property has been 
lost or stplen, he shall report it to persons who deal in articles similar to what has 
been lost or stolen. - If these persons, on getting the ai tiele in question, conceal 
it, they should be held guilty of abetting the theft.— If they have kept it in 
ignorance, they would be absolved from blame by giving up the articles. 
People should not sell or pledge old articles without reporting the same to the 
Superintendent of Trade. — If what has been reported as lost or stolen is found 
with any person, that person shall be questioned as to where he obtained the 
article. If the man says— ‘ I have inherited it ’ or ^ I got it from such and such 
a person,^ and describes the habitat of the man from whom he got or bought it, as 
also its exact size and price, etc., then, his title having been established, he 
shall be let off,— If the owner of the article also succeeds in establishing his 
title, then the property should be taken as belonging to that party whose 
possession may be found to be prior to the other’s, or whose witnesses may be 
more trustworthy.— If the man arrested should say that the article was hired 
or sold or pledged to him by a certain person, — then that person shall be called, 
and jf he corroborates the statement of the accused, the latter shall be let off. — If 
the person named denies the transaction, the accused should produce other 
evidence. — If a man has picked up a thing that has been abandoned or lost or 
dropped on the way, he clears himself by indicating the time and place where he 
got it. If he cannot clear himself, he should surrender the thing and also pay 
a fine equal to the value of the thing. If not, he should be made to suffer thd 
punishment of the ‘ thief. ’ 

(c) Arrest in connection with ingress and egress. ~lt the room iri 
which the theft has occurred is found to have been entered into and got Out of 
by means of a back door, —if the door is broken through at its joints or at its base, — 
if the entry has been effected through an opening made in the window of ari 
upper room,— if foot-rests have been made in the wall for going up and down,— 
if what has been stolen wms kept in a hidden place and could not be found 
except by one wffio knew of the hiding place,— it should be understood that the 
theft has been committed by an inmate of the house. — Thereupon the officer shall 
examine such of the inmates as are found to be addicted to vices, - who have 
friendsamong wicked people,— as also such women as may have been born in poor 
families, or who are unchasre,— also such servants as happen to be of bad character 
or given to too much sleep, with voice hoarse and face pale, who begins to talk 
much, one whose footprints are found to tally with the marks left in the sand 
near the scene of the theft, or the odour of whose garlands and perfumes is 
found to be the same as that found near that place.— In this manner shall the 
thief or the adventurer be detected.— (Art^as/tas^rix. 4. 6.) 

F . 64'. ■ 
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Examination of One Accused of Theft 

(B) In the presence of the man whose property has been stolen and his 
relations, —the investigating officer shall question the witness about the habitat, 
caste, fifotra, name, profession, property, helpers of the accused.— The answers 
given on these points he shall examine, and then proceed to question him as to 
where the accused had spent the day preceding the theft, where he had slept 
at night, till the time of bis arrest. If his movements are satisfactorily ex- 
plained, he should be acquitted ; otherwise he should be held guilty. —No one shall 
be arrested on suspicion, after three days have elapsed since the theft, except 
wherx the implements of theft are found in his house.— 4. 8.) 

(C) If a man accuses one of theft, who is found to be not guilty, —he shall be 
punished like a thief; as also the man who shelters a thief.— 

4.8.) 

(D) When a thief accuses another person of theft, the latter clears himself 
by showing that the charge is due to malice and enmity. If, even after this, the 
man who has cleared himself is not let off, the accuser shall be fined 250 
Tanas,— (Arthashastraf 4. 8.) 

(E) When the man has been arrested on suspicion and the suspicion has been 
confirmed, he shall be questioned regarding the implements used by him, his 
advisers and helpers, the stolen property and its receivers and other details.— If 
thus questioned the man fails to answer the question coherently, and goes on 
talking incoherently, through fear,— he shall be let off as non-guilty. The man 
shall be punished only after the case has been investigated in all its bearings. — 
{Arthashastra, i—S,) 

(F) The thief is to be traced through other thieves, unchaste wqmen, 
men conversant with many dialects, bards, people who may have given him 
food or shelter.— When his guilt has been established, he should be made to 
undergo hard labour but he shall not be made to work if his guilt has not 

^ been serious, or if he is too young or too old or too ill or intoxicated, or much 
oppressed with hunger, thirst and fatigue or suffering from indigestion ; —nor 
will work be taken from pregnant women or from such women as have been 
newly delivered within a month,— (ArtJias has tra, 4. 8.) 

(G) For women, the punishment shall be only half of what has been 
prescribed for men ; or a mere reprimand will do.— {Art hashdstr a, 4. 8.) 

Penalties for Open Thieves and Swindlers 

20, 2. 244.] 3^^ gift 

20. If a trader, by means of false measures or scales, 
abstract the eighth part of the commodity sold, he should be 
fined 200 Panas ; the fine to be increased or decreased accord- 
ing as the part abstracted is higher or lower than the eighth. — 
(YSjna. 2. 244.) " 
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Notes 

^Abstract '—either while selling or while buying.— (Aparar/ba.) 

Vivadachintamani, (p. 125) remarks that the mention of the * scales ' 
and the ^ measures ' is only by way of illustration ; any and every form of 
fraud is meant ; the meaning being that the trader is to be fined 200 Pan as if, 
by any trick, he defrauds the other party of the eighth part of the commodity. 

21. i 

ara aig: ii 

21. A trader who deals with false weights or measures 
or counterfeit, or by other secret means of fraud, he should 
be fined the first amercement.— (Katyayana in Vivadaratna- 
kara, p. 295.) 


Notes 

This also refers to cases where the eighth part of the commodity has been 
extracted.— iVivadaratndka7'a, p. 215.) 

22. Tig 9. 287.] m i 

H ai^aif >13 Tid ai ii 

22. The man who treats equals as unequals in value 
should receive the punishment of the lowest or the middle 
amercement.— (Manu, 9. 287.) 

Notes 

‘ Treats equals as unequals in value." —In regard to certain substances, 
it has been ordained that in exchanges they shall be treated as equal, e.g., 
sesaraum and paddy ; if then, having advanced a certain quantity of sesamum, 
a man demands and receives a larger quantity of paddy— or when, in the 
act of buying and selling, a man buys sesamum at a price lower than that paid 
for paddy ; - or in a case where one man has an upper garment to spare, and 
another a lower garment,— and the two are of equal value, -and yet, 
knowing the gireater need of the former, the latter offers to him the lower 
garment, not in equal exchange, but at a higher price, the punishment 
prescribed are both for the buyet and the seller.— The exact amount of the fine 
is to be determined by the value of the commodities concerned.-^ (Medha- 
tithi.) 

The meaning is somewhat different, according to Vivddaratnakara 
(p. 286) If a man is, found to receive the same price from a number of 
persons, but the commodity sold to all of them is not of the same qualityj-he is 
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to be fined the lowest amercement, -Or the meaning- may be that the fine is to 
be inflicted if he charges a price higher than what is due.-It quotes Halayudha 
whose explanation is the same as Medhatithi’s, but adds also—' the fine is to be 
imposed if the seller charges a higher price on finding that the buyer is in great 
need of the commodity.^ 

23. *15 9- 291.] I 

SriJT tllffTH: II 

23. If a man sells as ‘ seed ’ what is not seed,— or picks 
out the right seed,-- or transgresses the bounds of propriety, 
he shall suffer mutilation as the penalty.— (Manu, 9. 291.) 


Notes 

Picks out the right seed. ’—Before selling, the man may pick out all 
the good seeds and palm off only the bad ones ;-or it may mean ' one who picks 
out the seeds germinating in the field with a view to damage.’-' Bounds of 
propriety.’ rules and practices sanctioned by the scriptures and by usage,— 
mating off of ears, nose, etc.—{Medhatithi^ 

' Marijaddbkedakah, ’ rendered here as ‘ one who transgresses the bounds 
of propriety,’ may ne taken to mean ‘ the breaker of dams.’ 

24. 22. 7.] gvr: 1 

24. A trader, who has concealed the defects of the com- 
modity he has sold, or has adulterated it, or has sold an old 
article after repairing it (and palming it off as new),— shall 
be compelled to give the double quantity to the buyer and 
to pay a fine equal in amount to the’value of, the commodity.— 
(Brhaspati, 22. 7 ;in VivadaTatnaJcara, p. 297.) - 

25. 5rT^5tg?!i 2. 245. ] 1 


^ 25. Medicines, oils, salts, scents, grains, molasses and 

1 fot- adulterating any of these things with inferior 

stuff,— the fine is 16 Pawa.s.- (Yajna.*2. 245.) 


Notes 


The penalty here prescribed is for the mere 

the man may not sell it (says Mitdk-^ard a.\so) ; 


adulterating, even though 
the preceding section has 
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prescribed the penalty for actually selling adulterated stuff hence there is 
no inconsistency between the t'svo.--{Vivadaratnakara, p. 297.) 

According to VvyacZac/z-iniama u (p. 126) the penalty here laid down 
is in connection with articles of small value, and that laid down in the preced- 
ing section is in connection with articles of high value. 

26. ^3 8. 400.] qi^f I 

26. If a trader evades the custom-house, or if he buys or 
sells at other than the prescribed times, or if he makes a false 
declaration regarding quantities, -he should be made to pay 
eight times the amount evaded. — (Manu, 8. 400.) 

27. (?)] i 

27. If a trader makes a false declaration regarding 
quantities,— or evades the custom-house,— or buys and sells 
fraudulently,— he should be made to pay eight times the 
amount.— (Attributed to Yajna. in Vivadarainakara, p. 298.) 

28. ^gfqfRTrqu^qi^ i 

28. He who evades the custom-house should suffer confis- 
cation of the entire commodity.— (Visnu in Vivadarainakara, 
p. 298.) 


Notes 

Tlie penalty here laid down is for repeated evasions ; and that laid down 
in the preceding section is for the first offence. — {Vivadarainakara, p- 298 and 
Vivadachintamani, p. 127.) 

Making and Using False Weights and Measures ; 
Counterfeit Coins, etc. 

29. ^ii u 

29. For using false scales, weights and measures— cor- 
poreal punishment should be inflicted ; also the cutting off 
of limbs. — (Shahkha-Likhita in Vivadarainakara, p. 298.) 
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Notes 

‘ Corporeal punishment ’—such as shaving of the head (in the case of 
minor commodities) cutting off the ear or nose (in the case of valu- 
able commodities). -~(y‘i'e;ada.rat?ta/cara, p. 298.) 

30. 2. 240.] pTroraHni^rrirf =ar i 

30. One who makes false weighing scales or weights and 
measures, — one who forges a royal edict,— and he who counter- 
feits coins, — as also one who makes use of these,— should suffer 
the highest amercement.— (Yajna. 2. 240.) 


Notes 

‘ Makes use ' -—conscionBly, —{Apararka.) 

' False ’—different from the standard accepted in the country, — be it 
higher or lower.— (Mi ia/qa?*a.) 

31. 2. 241 ] ^ I 

31. If a professional coin-tester declares a pure coin 
to be counterfeit, or a counterfeit to be pure,— he should suffer 
the highest amercement.— (Yajna. 2. 241.) 


Notes 

This penalty refers to cases where the tester is found to have given 
the false opinion deliberately, through malice or such other motives.— (.4 pa- 

rarka.) 

] II 

32. He who makes false weighing scales or counterfeits 
coins, —he who declares these to be false when they are true, 
he who sells imitations, — and also those traders who com- 
bine to corner a commodity at improper prices -shall suffer the 
highest amercement.— (Visnu in VivadaTatnakara, p. 299, and 
Vivadachintamani, 128.) 
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S8. 22. 8.j \ 

^>rTiv«f^ssy 5g??T^=^ H ti 

S§. If a (juack who knows nothing about medicines Qf 
incantations, and who is ignorant of the nature of the 
disease, should obtain money from a sick person (under the 
pretext of curing him), -he should be punished like a thief* — 
(Brhaspati, 22. 8 ; in Vivadaratnakara, p. 306, and ApararJca, 
p. 824.) 

34. 2. 242. ] i 

34. If a physician, behaving dishonestly, ■undertakes 
the treatment O'f animals, he should be fined the first amerce- 
ment in the case of ordinary men, the middle amerce- 
ment and in the case of the king’s relatives, the highest 
amercement.— (Yajha. 2. 242.) 


Notes 

* Behaving disho7iestly posing as a physician, when he knows 

nothing of the science.— (Mi^aA'A-ara) ; — * acts against the rules of the science * 
(AparaJ'ka.) 


Notes prom ArT’hashastra 

(а) Those who make false shells or dice, shall have one hand cut off or be 
fined 400.— For aiding and abetting theft and adultery, a woman shall have her 
ears and nose cut off , or be fined 500;— fora man the punishment shall be 
double.— If a man steals a large animal, a slave or a slave-girl, -or sells the 
covering cloth of a dead body, -his feet shall be cut off, or he shall be fined 600. 

(б) For striking one^s superior with the hand or the foot,— and for riding 
the king’s chariot or horses, etc.,— one hand and one foot shall be cut off,— or 
a fine of 700 shall be imposed.— If a Shudra calls himself a Brahmana,~or 
steals the property of a temple, -or predicts calamities for the king,— or destroys 
a man’s two eyes, -he shall be blinded, or fined 800.— For letting off a thief 
or an adulterer,— for adding to, or subtracting from, a royal edict, -or stealing 
a maiden or slave-girl with gold ornarhents,— or dealing in counterfeit articles,— 
or selling forbidden meat,— his left hand and a foot shall be cut off, or he may 
be fined 900. For selling human flesh, a man shall suffer death. 
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Misappropriation by the King^s Officers 

(c) If an officer misappropriates precious gems or other valuable commo- 

dities (as sandalwood, etc.) from the royal stores— he shall suffer simple death. — 
If he misappropriates such ordinary commodities as cotton and the like, he 
shall be fined 250.— If he misappropriates, from trade-duties paid to the king, 
any amount between one and four ma^-as, he shall be fined 12 Panas between 
4 and 8 ma^as, 24 Parjasi — between 5 and 12 7nQ&;as, ZQ Punas; — betw^^een 
12 masas, and 1 Pana, 48 Panas between 1 and 2 PanaSy 250 Panas be- 
tween 2 and 4 Panas, 500 Pa »? as between 4 and 8 Panas, 1,000 Panas; 
between 8 and 10 Panas, death.— These same penalties and on the same scale 
apply also to cases of misappropriation from the various royal stores. - If the 
king's officer, after having done the misappropriation, reports to the king that 
the things have been stolen, he shall suffer various forms of painful death.— 
(Arthashastra, 4. 9.) If an officer of the king secretly takes away during the 
day from the field, the threshing yard, the house or the shop, of the people, 
things of the value of between 1 and 4 ma^as, he shall be fined 3 Panas ; — or 
his body shall be smeared with cowdung and he shall be paraded in the streets;— 
of value up to 8 masas, 6 Panas ; or his body shall be smeared with cowdung, 
ashes and he shall be paraded in the streets;— of value up to 12 ma^as, 9 
Panas, or paraded as before, or with a string of earthenware cups round his 
neck of the value up to 2 Panas, 12 Panas, or banishment after shaving ; - of 
value up to 9 Panas, 24 Panas, or his head to be shaved and he shall be turned 
out with brick-bats ;~of the value up to 4 Panas, 36 Panas of the value up 
to 5 Panas, 480 Panas; of the value up to 13 Panas, 250 Pa*? as,— of the value 
up to 20 Panas, 800 Panas of the value up to ZO Panas, 500 Panas,— ot the 
value up to 40 Panas, 1,000 Panas of the value up to 50 Panas, death.— 
(Arthashastra, 4. 9.) . 

(d) During the day or night, if he takes away by force,— between two 
watches— the punishment shall be double of that prescribed above ; « if he has 
done it fully armed, the punishment shall be quadruple. — (Ari/?as/wsf'ra, 
4. 9.) 

(e) If a householder forges a royal edict or seal or any other document, he 
shall be fined 250 if a royal store-keeper does it, he shall be fined 500 ;--if 
the man in charge of a village does it, he shall be fined 1,000 if the Royal 
Collector does it, he shall suffer death. - (Arthashastra, 4. 9.) 

(/) Ifa Judge threatens, or chides or turns out a litigant, or receives 
presents from him, he shall be fined 250. Double of this, if he abuses him,— 
if he does not examine the witness who should be examined, and examines one 
who should not be examined ; - or after putting him a question, allows him to go 
without answering it,- or tutors him, or reminds him, or prompts him,— he shall 
be fined 500.— If he does not question an essential witness, and questions one 
who is not essential,— or decides cases without examining witnesses, -or if, 
by casuistry, he perverts a witness,- or if, by taking a long time over it, he 
tires the witness and makes him contradict himself, — if he dismisses as irrele- 
vant what is quite relevant, - or helps the witness,— or takes up for reconsidera- 
tion cases already decided, -he shall be fined 1,000. If these offences are repeat- 
ed, the fine shall be double.— (^IrtteAaaira, 4. 9.) 
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Ig) If th^ recorder of evidence omits to write what has been said, and 
writes down what has nbt been said, -*• or alters a statement when recording 
it,'-' or alters the findings,— he shall jbe fined 250, or according to the gravity of 
the offence, — (Arthashastra, i. 9.) 

(h) If a judge fines one who should not be fined, —he shall be fined double 
the amount of the fine that he had imposed. —If he inflicts a punishment which is 
hifher or lower than the right one,— he shall be fined eight times the amount 
of that punishment.— If he wrongly inflicts corporal punishment, he ghall himself 
suffer corporal punishment ; or a fine which shall be double the amount that 
has been prescribed as an alternative to the corporal punishment imposed by 
him.— If he prevents justice, he shall be fined eight times the amount involved.— 
{Artfiaskustra, 4. 9.) 

(i) If a prison-officer permits a prisoner to go out of the lock-up or 
the prison to which he has been consigned by the judge,— or permits the 
bringing in of foods and beds and seats for the prisoners,— he shall be fined 3 
Panas^ti^ upwards.— If he permits a prisoner to escape from the lock-up, he 
shall be fined 500 Pan as, and shall be made to pay what may be due from the 
accused ; ■— if he allows a prisoner to escape from the prison, his entire property 
shall be confiscated and he shall be put to deaXh. — (Art has has tr a, 4. 9.) 

( j) If a jailer, without permission, moves the prisoner from one place to an- 
other, he shall be fined 24 Panas if he makes him work, without orders, 48 
Pams ;*-if he takes him to another place, or stops his food or drink, 96 
Panas if he tortures him or demands bribes from him, 500 Panas if he 
strikes him, 1,000 Panas.-' (Arthashast7'a, A. 9,) 

(k) If a man helps a prisoner to escape from the lock-up, without break- 
ing through its walls,— he shall be fined 500 ; - if he does it by breaking through 
the wall, he shall suffer death. If he helps him to escape from the prison, his 
entire property shall be confiscated and he shall be put to death.— 
aMafra, 4. 9.) 

35. 

fgraV It 

35. A physician acting dishonestly towards persons of 
high class, should be fined the highest amercement ; towards 
men of the middle class, the middle amercement; towards 
• animals, the lowest amercement. — (Visnu in Vivadaratnakara; 
p. 306 ; and in ApardrJca, p. 824.) 

Notes 

If a physician knows a case to be hopeless and yet without communicating this 
fact, undertakes the treatment of the patient, -and the patient dies, the 
physician should be fined 250 Panas. -It the death is due to some act of the 
physician himself, 500 Pa^as.— If he commits a mistake in operating up 
part of the foody, he shall be convicted under the appropriate section of ' 

'■ (Arthashastra, 4 . 1 ) 

F. 55 , , 
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36. 22.10.] ?T¥!ri5?i#art55^^%si: i 

86. Judges passing unjust sentences, those who live by 
taking bribes, and ‘confidence-betrayers,’ — all these should 
be banished.— (Brhaspati, 22. 10 ; in Vitadarainakara, p. 807.) 


Notes 

* Confidence-betrayers,*— This term has been given a technical signi- 
ficance and applied by Vyasa to ‘prostitutes, gamesters and artisans/— 

‘ Those who live by taking bribes * — These also have been defined by Vyasa 
in Vivddaratndkara (p. 307) as ‘ Persons appointed as judges, who, on receiving 
money, deliver wrong judgments under that influence/ 

37. |P!5fT | 

37. Those who live by taking bribes, the king shall banish 
after confiscating their entire property.— (Yajfia. in Vivada- 
ratnalcara,i). 807.) 


Notes 

Acrobats and actors and dancers shall not stay in one place for more than 
three days ; and shall not receive excessive rewards from the people ; if they do, 
they shall be fined 12 Panas. - (Arthaahastra, 4. 1.) 

Gamesters 

38. ] ^Twtf^5T: <Trqig; I 

II 

38. Those who play with false dice, the king shall ttifn 
out from the Gaming House, after tying a string of beads to 

their necks.— (NSrada in Fiwdarat«aA:ara, p. 307 .) 

39. fC?'# ] I 

39. Staking should always be open; and cheaters at 
gambling should be banished.— (Brhaspati in Vivadaratmkara 
p. 307.) 
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40. 22. 9.] f ?T5r^5?nq'fT^T: i 

n?IRf f^am: ?3S?fl: II 

40. Gamblers playing meanly with false dice, those 
who misappropriate royal property, and those who cheat 
corporations, should be banished.— (Brhaspati, 22. 9; in 
Vivadaratnakara, p. 308.) 

. 41. (?)] w ii 

41. The king shall banish those who play with false dice 
and cheat at gambling. — (Yajna. in Vivadaratnakara, p. 308.) 

42. I n 

42. Those who gamble with false dice should have their 
hands cut off ; — those who cheat at gambling should have 
their' fore-finger and thumb cut off.— j(Visnu in Vivadaratna- 
kara, p. 308.) 

Fortune-tellers 

43. 22.11-12.] ^ i 

ff ^T3ri^.t: II 

43. Those who, without knowing Astronomy or the 
science of Portents, expound them to the people, through 
avarice, shall be punished. 

Those who show themselves in public wearing a staff, a 
skin and other insignia of religious orders, — and injure man- 
kind by deceiving them, shall be punished corporeally by the 
king’s officers.— (Brhaspati, 22. 11-12; in Vivadaratnakara, 
P. 308.) 

Goldsmith, etc. 

44. H3 9- 292.] Ihw 3 i 

^1: li 

44. If the goldsmith, the worst of criminals, acts dis- 
honestly,— the king shall have him cut to pieces with razors.— 
(Manu, 9. 202.) 
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Notes 

Considerations of the quantity stolen, or the cost of the owner, do not enter 
into this case ; repetition alone has to be taken into consideration : in the case of 
the first offence, a fine shall be substituted for the slicing of the fiesh.— (Med/ia- 
tithi.) 

The penalty here prescribed pertains to repeated offence.— 
kara, p. 309, and Vivadachintamaaif p. 131.) 

45. ^ i 

45. He who deals fraudulently with gold and he who sells 
wrong meat should have their three limbs cut off and be 
made to pay the highest amercement.— (Katyayana in Viva- 
daratnakara, p. 309 ; and Vivadachintamaniy p. 131, which 
latter attributes it to Yajha.) 


Notes 

* Three limbs ’ - Nose, teeth and hand.—' Deals fraudulently with gold*-' 
t.e., alters its colour by chemical treatment.— (Fi'yadaratwa/ca?*a, p. 309.); 
transforms base metals into gold and palm them off as real gold — (Vivddachin^ 
tdnianif p. Sellmg lorong meat *—Le., selling, as deer-flesh, the flesh 

of other animals.— (Fivadac/iintama'^i, p. 131.) 


Notes from Arthashastra 

(а) Persons purchasing gold or silver ornaments from suspicious persons, 
without consulting the goldsmith, shall be fined 12 Pu»ias ;— those purchasing 
unwrought gold and silver, 28 Panas those purchasing them from thieves, 48 
Panas ; those who purchase, at a very low price, and secretly such gold and 
silver articles as have been melted down, shall bepunishedlikea'thief.^— 
{Arthashastra, L 1.) 

(б) If a goldsmith steals a masa of gold out of a ' Suvarna * of gold, he 
should be fined 200 if he steals a ma^a out of a ' Dharana * of silver, he 
shall be fined 12 P anas. r-i Arthashastra, 4. 1.) 

(c) For imparting an artificial colouring to articles of inferior colour, the 
fine shall be 500 ; as also for mixing of superior article with inferior ones. — 
{Arthashastra 4. 1.) 

id) For making an article out of a * Dharana * of silver, the wages would 
be a ma^-a; for making an ’article of gold, the wages shall be the eighth 
partofa ofgold;~in each case, higher wages being paid for more 

artistic work.— For making articles of copper, brass and such metals, the wages 
would be 5 per cent.— A piece of crude copper loses its tenth part in the process 
pf inanufacture ; if the shortage in weight is more than this, tbe man shall be ; 
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fined double the value of the shortage.— Lead and zinc lose the twentieth part in 
the process of manufacture ; the wages of working of these, is a shell for each 
Pa^a. —Iron loses the fifth part in the process of manufacture ; the wages for 
working it up are 2 s|iells for each Pala,^{Arthashastra, 4. 1.) 

(e) If a coin-tester pronounces a false coin to be true, or a true one to be 
false, he shall be fined 12 Panas,—(Arthasha$tra, 4. L) 

(/) If one makes counterfeit coins, or gets them made, or accepts them, or 
puts them into circulation,— he shall be fined 1,000. — If he mixes them up with 
true coins, he shall be put to death.— (Ari/ias/iastra, 4. 1.) 

(^) Those who clear off precious stones of dirt; should obtain one-third part 
of the earnings of the entire process, and two-thirds, along with the gem 
itself should go to the king.— If some one steals the gem, he shall be fined 
ljOOO.—(A'rihasIiastra, 4. 1.) 

(h) For reporting the existence of mines to the king, the reporter should 
obtain the sixth part of the produce of those mines ; if the reporting is done by 
one who is paid for this sort of work, he shall get the twelfth part of the 
produce. — (Arthaskastra 4. 1.) 

46. 2. 246.] i 

46. When clay, skin, precious stones, yarn, iron, wood, 
tree-bark or cloth, — which is not of good quality,— is made to 
appear as of good quality,— the fine imposed should be eight 
times the price obtained by the sale.— (Yajiia. 2. 246.) 

Notes 

Examples— {a) Black clay, touched with musk, sold as musk (6) the 
skin of an ordinary animal, being altered in colour, is palmed off as that of 
the tiger j—Cc) apiece of rock-crystal, coloured red, is sold as ruby ',—{<1) cotton- 
yarn, treated in some ways, is palmed off as sUk ; — {e) Iron, by change of colour, 
is sold as silver ;— (/) a piece of ordinary wood, touched with sandal-scent, is sold 
as sandalwood ;and so iovth.'—iVivadaratnakaraf p. 309.) 

47. 2. 247-48.] ^ i 

%q^ II 

47. If a man pledges or sells either acovered article after 
having altered it, or an ordinary commodity after having arti- 
ficially made it fmpear as a valuable article,— he shall be 
punished as follows : — if the value of the article pledged or 
sold is less than a Fana, there shall be a fine of 50 Pams 
if it is full one Pawa, the fine shall be 100 Panas ', — if it is 
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Panas, the fine shall be 200 Panas the amount of the fine 
being increased in proportion to the price of the article 
concerned.— (Yajna. 2. 247-248.) 

Notes 

\ Altering,^— The man shows to the other party one thing, but delivers 
to him something totally different, and of inferior quality, e.g,, having shown 
a sealed packet of pearls, delivers a packet containing pebbles . Artiflciallif 
marie, etc., ’ — i.e., musk or some such valuable article prepared artificially 
and palmed olf as the real thing.— (Mita^-ara.) 

48. 22. 13.] g ^(^91 srafftr 1 

48. Those who artificially make articles of small value 
to appear as of higher value and cheat women and children 
shall be punished in proportion to the price obtained by them. — 
(Brhaspati, 22. 13 ; in Vivadaratnakara, p. 310.) 

49. ff?'# 22. 14.] tns’STiraiQjm’ g ^ i 

49. Those who make and sell false gold or fictitious pearls 
and corals shall be compelled to restore the price to the pur- 
chaser, and to pay double the amount as fine to the king.— 
(Brhaspati, 22. 14.) 

50. 8. 397 ] tr^g^i^i g:irq 9 r i 

?iu>sKr«n gi’:% gigiaq; gira; n 

50. When the weaver weaves a cloth with 10 Palas of 
yarn given to him, the cloth woven of that yarn should weigh 
11 Palas ; if what he delivers is less in weight, he should be 
fined 12 Panas. — (Manu, 8. 397 ; also Arthashastra, 4. 1, ac- 
cording to which the fine should be double the shortage.) 


Notes 

The excess varies in different kinds of yarn : says Ysjriavalkya (2.179).— 
' In the case of wools, the excels should be 10 per cent^ so also in that case of 
coarse cotton ; in that of cotto.n-yarn of the middle count, 5 p.c. ; in that of 
cotton-yarn of the finer count, 2 p.c. But according to No rada, in both cotton 
and wool of the coarse count the excess is 10 p.c., 5 p.c. in those of the middle 
count and 3 p.c. , in those of the finer count. When a goldsmith has made oma- 
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ments and otfer articles of gold or other valuable metal made over to him by 
the owner, if he claims, as wastage in course of the making, a quantity that 
isjnorethan the recognised proportion, -he shall be punished. 
nakara, p 311, and Vivadachintamaaiy p. 133.) 

When metals are made over to the goldsmith for making <Siiamenis, etc., 
there is a certain amount of wastage in the process ; the exact proportion of 
such wastage is ‘ recognised ' and precisely ordained, e,g.y in gold, there is no 
wastage ; in silver, it is 2 per cent ; in lead and zinc, 8 per cent ; in copper, 5 
per cent ; and in iron, 10 per cent ; according to Yajfia. (2. 178) and also Narada, 
the latter however saying that in the case of iron, there is no fixed percentage. 


Notes from Arthashastra 

(a) The wages for weaving shall be the same as the value of the yarns, 
in the case of cotton ;--one and half times the value, in the case of linen and 
silk ;-and double that value in the case of woollens,— (Art has h^str a, 4. 1.) 

(5) If the cloth woven is shorter than the size ordered, the wages shall be 
reduced in proportion to the shortage of the size ; — if it is less in weight, the 
weaver shall be fined four times the shortage ; -- if the yarns are changed, the 
weaver shall be fined double the value. — In the case of woollens, a shortage of 5 
per cent in the weight is B\\owed. — {Arthashastra, 4. 1.) 

51. 2. 181.] i 

61. If anything -is lost in the process of manufacture, 
the manufacturer shall pay such compensation as may be deter- 
mined by persons expert in the business, after due considera- 
tion of the time, the place and the likely use of the thing.— 
(YajnS. 2. 181.) 

62. 2. 288.] i 

62 . The washerman who wears the clothes given to him 
to wash shall pay a fine of 3 Panas ; if he sells, or hires out, 
or pledges them, the fine shall be 10 Panas.— (Yajna. 2. 238.) 

53. mns; i 

>TT?rerTq^: 

54. In regard to the deterioration of the texture of the 
cloth in the process of washing, and the consequent compensa- 
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tion payable by the Washerman,— it should be bOrnO iii rtiind 
that (a) by a single Washing, the cloth loses an eighth part of 
its value, by two washings, it loses a quarter of its value 
by four wasjiings, it loses half, and so on ; and the amount 
to be paid as compensation should be fixed accordingly.— 
m Vivadaratnakara, i). ZIA.) 

Notjes 

If the cloth given to wash was worth 8 Panas, the compensation shall be 
(a) 7 ^nas, (b) 6 Panas and (c) 4 Panas respectively, in the above cases.- 
{Vivadaratnakara, p. 314.) 


Notes FROM Arthashastra 

(а) Washermen shall wash clothes on smooth wooden or stone slabs. —If they 
wash them elsewhere, they shall make good any damage that may be done to the 
clothes, and pay a fine of 6 Pa/ias.— If he sells or pledges other people^s clothes, 
he shall be fined 12 Pa 'ms.— If he wears any clothes except those marked with 
the sign of a bludgeon, he shall pay a fine of 3 Pa^as.-If he changes a doth, he 
shall restore the cloth and pay a fine double the price of the cloth.— (Art/m- 
shdstraf 4. 1.) 

(б) If a cloth given to the washerman is desired to be as clean as a mirror, 
he should deliver it in one day ; if it is desired to be as clean as a stone-slab 
he should deliver it in two days ; if it is meant to be as white as bleached yarn] 
in three days ; and if it is desired to be bright white, in four days.— If a 
cloth given for colouring is meant to be of faint colour, he should deliver it in 
five days ; if it is meant to be blue or red, in six days ; if it is meant 
to be coloured very artistically and carefully and neatly, then it shall be delivered 
in seven days. If they delay longer, they lose their wages. -(Art Aas/wstr a, 

(c) When there is a dispute regarding the exact shade of the colouring, 
trustworthy experts are to decide the matter, - for the better kind of colouring 

proper wage would be aPa ia; for colours of middling quality half a 
J aaa; for colours of the lowest kind, a quarter Pana.- (Arthashastra, 4. 1.) 

(d) The wages for washing coarse cloth should be one or two mdias ■ for 

washing red cloth, double of that.— (Ar^AasAas^ra, 4 4) ^ ' 

(e) By the first washing, a cloth loses a fourth part of its value ■ bv the 




n,. IK ^^0 have made much 

monejr (by dishonest means) should be punished in accordance 
with their crime.- (Vyasa in nvadaratnakara. p. SlT and in 
m Smj-ttctodnifca, p. 736.) ana m 
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55, Hg 8. 193.] sqsrrftiar q; 'r^sjt fist?: i 

HHfHT: H a^TStf |« 

55, The man who appropriates, by fraudulent means, the 
property of another person, should be punished publicly, 
along with his accomplishes, with various modes of death. — 
(Manu, 8. 193.) 


56. 2. 249.] i 

56. If traders combine to bring about a rise or a fall in 
the prices fixed by the king,' and to maintain a price preju-. 
dicial to the interests of artisans and artists, they should be 
fined a thousand Fanas.— (Yajfia. 2. 249.) 


Notes 

The above is the rendering of Yajfiavalkya’s text according to the interpre- 
tation of Apararka and VivadaratnTikara (p. 300) ; according to MitTik^ara, 
it would be somewhat different : ‘ If traders, though cognisant of the authorised 
rise and fall in prices, combine to maintain a price prejudicial, etc., etc.’— The 
grammatical construction of the text does not favour this latter interpretation. 

57. 1^71% 22. 15.] horsit w i 

57. Arbitrators who cheat either party, from partiality, 
avarice or such other motives,— and witnesses who give false 
evidence,— shall pay as fine twice the amount involved.— 
(Brhaspati, 22. 15, in Vivadaratnakara, p. 314.) 

58. 22.16.] ^ i 

58. Those who, through spells or medicines, defraud people 
of money shall be compelled to pay double the amount of what 
they have got. — Those who practise witchcraft against any 
person, shall be banished by the king.— (Brhaspati, 22. 16, in 
Vivadaratnakara, 

F. 66 
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59. 9. 225.] II 

fga* ii 

59. Gamblers, dancers, cruel men, men belonging to 
heretical sects, men addicted to evil deeds, dealers in wine,— 
all these are ‘ secret ’ thieves, and should be banished from 
the kingdom.— (Manu, 9. 225.) 

60. 2. 250.] i 

60. Those traders who combine to hamper the sale of 
commodities brought in by foreign traders,— by selling up at an 
improper (unauthorised) price,— and also those who sell 
things at improper (unauthorised) prices— should suffer the 
first amercement.— (Yajna. 2. 250.) 


Notes 

This refers to cases where the traders, not minding the prices fixed for im- 
ported goods by the king, combine to sell them at higher prices with a view to 
render them unpopular and thereby hamper their clearance, -and those who, 
with a view to clear their own stock, sell their commodities at prices lower 
than those fixed by the king.— (Aparar/co.) 

61. flg 8. 399.] g i 

hrir ii 

61. A trader who, through greed, exports such commodi- 
ties as have been proclaimed to be the monopoly of the state, 
or have been forbidden,— shall have all his property confis- 
cated.— (Manu, 8. 399.) 


Notes 

This punishment is meant for one who does the exporting with a view to 
profiteering ; if the articles are carried for being presented to a foreign king, the 
punishment shall be severer.— (MedAaJifAi.) 

‘Forftidden '-Specially valuable products of the country, which are not 
allowed to go out.-' Property-’ i.e., all the profit that he may have made by 

the forbidden trade. -•( rat naAiara, p. 3()0,) 
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62. [ ?rt6ltssF^^ gt ] i 

62. If a trader sells an interdicted commodity, he shall 
suffer corporeal punishment, or have his limbs cut off.— 

(Shahkha-Likhita, in Fiirjadarateafaira, p. 801.) 

Trade-regulations, the infringement whereof 

RENDERS A TRADER LIABLE TO BE TREATED 
AS AN ‘ OPEN THIEF’ 

6.3. Hg 8 . 401-403.] ’Es-iM rsit i 

iguw q*? q'^sqqt i 

'Iqrf gq: ii 

gsrmiJSi sRftfirt hI ug wg i 

q^ qeg =g ii 

63. The king shall regulate the purchase and sale of all 
marketable commodities after having taken into consideration 
their source, destination and detention, as also profit and 
loss.— After the lapse of every five days— or a fortnight— the 
king shall publicly fix the prices of things scales, weights 
and measures should be duly marked, and they should be 
re-examined after every six months. — (Manu, 8.401—403.) 

jr?qf^5ig<.qTf^flHH: [ ] i 

64. Scales, weights and measures, also the prices of 
things shall be fixed by the king, through trustworthy officers.— 
(Shafikha-Likhita in Vivadaratnakara, p. 802.) 

65. qiEpfvqq 2. 251-253.] ^rafir: ^sq:si5qtri^ i 

gn»T^: h 

3 qfilin gstfe q®^H i 
qRt^l g q: ii 

qvqgflqft ^?qr:q sqq qoqng^qqc i 

q ii 

65, Sales and purchases should be conducted at prices 
fixed by the king ; the profit made thus alone is legal.— On 
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products of one’s own country, the trader shall take a profit of 
5 per cent and 10 per cent on foreign products.— Adding the 
incidental charges to the price of the commodity, the king 
shall fix a price which shall be equitable to both the buyer and 
the seller.— (Yajfia. 2. 251-253.) 

66. H II 

66: If there is a fall in the price, the traders may not 
pay the royal duty. -(Gautanla in Vivadaratnakara, p. 308.) 

67. ^1^2 ] 

wi5i: II 

67. When commodities are imported from their source, 
the importers shall pay duty in accordance with the value of 
the commodities ; but duty may be withheld if the articles 
imported are in connection with royal festivities.— (Vashistha 
in Vivadaratnakara, p. 303.) 

68 . 

68. On commodities bought and sold within his own 
realm, the king shall take the tenth part of the profit ; on 
those bought in a foreign land and sold in his own realm, he 
shall take the twentieth part of the profit.— (Visnu in Vivada- 
ratnakara, p. 304 and Vivadachintamani, p. 129.) 

69. H3 8. 398.] i 

q«nq"rq 5Rr) g:qt ii 

69. The king shall take one-twentieth of the price of 
saleable commodities, as fixed by men who have experience 
of custom-houses and are experts in all kinds of merchandise.— 
(Manu, 8: 398.) 

Notes 

This refers to merchandise bought from foreign lands— says Vivadaratna- 
kara, x>.30i. 

70. nfan ] qn^ i 

qi'sa 3?n5i; I 
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70. On all merchandise the twentieth part is the duty ; 
on roots, flowers, medicines, honey, meat, grass, fuel and 
grains, it is the sixtieth part.— (Gautama in Vivadaratnakara, 
p. 304 and Vivadachintamani, p. 129.) 

Notes 

The ‘ tiventieth pari * is in reference to commodities brought in front 
foreign lands; -says Vivadaratnakara, p. (304).-- Vivadachintamani 
(p. 129 ) says the same with regard to the ' roots ' and the rest also. 

71. I 

71. As duty on goods imported by sea, the king shall 
pick out the best of the lot, and on the rest, take a duty of 
ten per cent.— (Baudhayana in Vivadaratnakara, p, 305.) 

72. j ^ ^ 5T %5ifV i 

72. There is no duty on articles whose value is less than 
one Pana ; nor on profits made by an artist ; nor on young 
ones (of cow and other animals sold) ; nor on things belonging 
to an ambassador ; nor on what is obtained in alms : nor on 
the remnant of commodities sold ; nor from the Vedic scholar 
or the Renunciate ; nor on articles got from sacrificial per- 
formances. — (Vashistha in Vivadaratnakara, p. 305 and Viva- 
daohintamani, p. 130.) 


Notes from Arthashastra 

The Superintendent of Commerce shall regulate the import and sale of 
merchandise in the stores he shall examine the scales, weights and measures, 
As regards weights, a difference of one Pala this way or that need not count. — 
If the difference is more than that, it involves a fine of 12 Panas.-— As regards 
the scales, a difference of one ‘ Kar^a * does not count ; if the difference is 
more than that, it involves a fine of 6 Panas.— As regards measures, a differ- 
ence of one '* Kar^a ' does not count ; if the difference is more than that, it 
involves a fine of 3 Panas ^-^(Arthashastra, 4. 2.) 

If a trader has bought the commodities with heavier weights and mea- 
sures, and sells them with lighter ones, the above fines shall be doubled. 
{Arthashastra, i. 2). 

In the case of commodities sold by the number, if the vendor dishonestly 
extracts what could be obtained for a Pana — he shall be fined 96 Panas.— 
{Arthashastra, 4. 2.) 
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In the ease of articles of wood or metal or precious stones, -or of ropes 
leather or clay,- or of thread, tree-bark or wool,- if a man sells or pledges 
inferior articles representing them as superior,- he shall be fined eight timbs 
the price received— (ArthasKSstra, 4 . 2.) 

For fraudulent sale-representing what is not precious to be precious, - 
what has not actually been imported from a certain country, as so imported — 
or showing the articles in one casket and then exchanging it for another casLt 
containing inferior articles, -the fine shall be 64 Panes . - { Artkashastra , 4. 2.) 

When a manufacturer has been ordered to make an article of a certain 
design and finish,— if his co-partners in trade prevail Upon him not to do it ;- or 
If traders combine to interfere with free trade, -the fine shall be 1000. -(Arthur 
s?iastra, 4. 2.) 

If the man who is weighing: or measuring a commodity, with a trick of 
his hands defrauds the customer of the eighth part of his due, —he shall be fined 
200. — (Artkashastra, 4. 20.) 

In the case of grains, oils, salts, perfumes and medicinal substances,— if the 
trader adulterates them with other things of the same colour.-he shall be fined 

V2, 1 anas,’-{Arthashastra, 4.2.) 

The trader shall stock only such things as have been assigned to him for 
doing business in, --regularly entering each day’s addition in his books ; and 
t ey shall mcrease their stock only with the permission of the Trade-Superin- 
t^dent.~If they stock more than that, it shall be confiscated by that 
officer— (ArtAasliastra, 4. 2.) 

fix tt'tnfif Superintendent Shall 

fix the profit at 5 per cent ; 10 per cent in the case of foreign goods. -If a 

trader charges prices higher than those fixed, he shall be fined at the rate of 
200 Fa, m^for every 5 per cent that he charges beyond the fixed price - 
(Arthashastra, 4. 2.) ^ 

If a number of traders combining^together purchase a- large stock, which 
they are unab e to dispose of, -the Superintendent shall not again permit them 
to make such arge purchases; and if there be a chance of the sur^s cornr^^ 
dity beinppo. It, the Superintendent may help thetradersto dispose of the surplus 
by grantmg them the monopoly of selling that particular commodity ■ and 
no other trader shall sell that commodity until the said stock has been cleared. 


Pei^alty for ‘ Secret Thieves,’ i . e ., ‘Thieves ’ Properly 

SO-CALLED 

T.3. Hg 9. 276.] g $ i 


73. thieves commit theft at night, after breaking into a 
house, the king shall cut off their hands and have them impaled 

on a pointedstake.-(Manu, 9. 276.) m impaled 
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74. iqf I 

5ra ffi ^ ii 

74. If a thief breaks into a house and steals many things, 
he should be made to restore the things to the owner and 
should be impaled on a stake.- (Vyasa in Vivadaratnakara, p. 
316 and in iSmriEic/wwdnM, p 738.) 

75. 22 17. ] fd cq[T5*tT: i 

5rsii ii 

75. House-breakers shall be compelled to surrender 
their plunder and be impaled on a stake. — Highwaymen 
shall be hung by the neck from a tree.— (Bphaspati, 22. 17 ; in 
Vivadaratnakara, p. 317.) 

76- srrt? ] i 

] dqf qrai ii 

76. Those who injure their own country and those who 
rob people on the high-road, should be impaled after all their 
belongings have been confiscated.— (Narada and Katyayana in 
Vivadaratnakara, p. 317.) 

Kidnapping 

77. 8. 323. ] qpftqii ^ fdqiqtr: i 

5^I5rf #g[ II 

77. For stealing noble men, and specially women, and 
precious gems, the thief deserves immolation.— (Manu, 8. 323.) 

Notes 

* /mmoZa^^o 7 ^ ^ — What form this immolation will take* in any particular 
case will depend upon the attendant circumstances. — In the case of stealing 
men and women who are not ^ noble/— or gems that are not ‘ precious, ’—there 
shall be a fine eleven times the value “of.what is stolen.— {Medhatit hi.) 

78. i?^q%22. 18. ] ?isfT ^2Tf?iqi i 

] . #5 ?rf qiqd <|j«r5q> qr ^2Tfavrr ii 

78. Those who have kidnapped a man shall be burnt on 
slow straw-fire ; and those who have kidnapped a lyoman 
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shall be burnt either on a bed of red-hot iron, or on slow straw- 
fire.— (Bfhaspati, 22, 18 ; and Vyasa in Vivadaratnakara, 
p. 317.) 

Notes 

This refers to cases of men and women of noble families, - {Vivadachin^ 
tdmani, p, 134.) 

79 . 3 I 

79. If a man ste'als a man, he should have his hands 
and feet cutoff and then be exposed on the road-crossing.—' 
(Vyasa in Vivadaralnakara, p. 318 ; Viramitrodaya, p. 494 ; 
and Vivddachintamani, p. 134.) 


Notes 

This refers to the stealing of men of middle-class families. --{Vivadachintd' 
maai, p. 134.) 

80. sqm ] ^ i 

fTal ?(iff qisqf g qq: ii 

80. For stealing a man, the punishment is the highest 
amercement ; for stealing a woman, the confiscation of the 
entire property, and for stealing a maiden, immolation.— 
(Vyasa in Vivadaratnakara, p. 317, and Vivadachintamani 
p. 135, and Narada in Viramitrodaya, p. 494.) 

Notes 

This refers to the kidnapping of low-born v/omen.- {Vivadachintamani, 
p. 136.) 

81. «qi5f ] ) i 

81. If a man steals a horse, an elephant or a boy, his 
entire property should be confiscated.— Vyasa iii Vivadaratna- 
kara, p. 318.) 

Notes , 

For crimes against (i.e., stealing or misappropriating) large animals, men, 
fields, houses, gold or fine clothes,— there shall be a fine not less than 200 and 
pot morethan600.-(Art)iasAastra, 3. 19.) 
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j^2. %r i 

5r?f #5?i^i?5 I 

82. If a man kidnaps a son of the king, he should either 
suffer corporal punishment dr be fined ‘ eight-thoushnd ’ 
(Kanapanas ) ;— half of that for stealing a person belonging 
to the royal family ; —half of this latter for stealing an Ordinary 
man or woman.— (Shankha-Likhita in VivadaratnaMra, p; 
318.) 


Notes 

* Eight-thmisand ' This means * a thousand and eight ' Kdr^tpandit,-^ 
The fine is to be imposed if the culprit is a wealthy person ; otherwise the 
‘ corporal punishment ’ shall be mf{icted.---{Vivddaratnakara, p. 318.) 

83. ?T5ipri'TfT?q^w;g-: u 

83. For stealing an elephant, a horse, a chariot, a cow, 
a bull, or a conveyance,— the punishment shall be the same 
as that for kidnapping the king’s son {i.e., corporal punish- 
ment or a fine of ‘ eight-thousand ’).— (Shabkha-Likhita in 
Vivadaratnakara, p. 318.) 

84. ] ?r3tTi%|cg|^^=!if5[5jq»!rr: i 

5r^: I 

84. For stealing a goat or a sheep, the fine shall be 12l 
Panas ; — for stealing a mangoose or a cat, 3 Kai sapanas.— 
(Shankha-Likhita in Firndarafnafeara, p. 319.) 

85. 8. 342.] i 

^ sna; ii 

85. One who enchains the unchained,— or sets free the 
enchained, — as also one who takes away a slave, a horse or a 
chariot, — incurs the guilt of the ‘ thief.’— (Manu, 8. 423») 


Notes 

For forcibly binding up a man or woman, or setting free one who is bounds 

the fine shall be between 600 and 1000*— (A/'i/ias/iastra, 3* 17.) 

* Enchains the unchained * -'SRhen a man ties up a stray cow, the 
presumption is that he did it for the purpose of keeping it for himself. If 
P, 57" 
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however it could proved that he tied it up with a view to prevent it froni 
going further astray, or from harm, —no guilt would attach to him. - ' Guilt of 
t/ie t/tie/ —though there are several forms of punishment for the 'thief/ yet 
^ Immolation ' is what is meant here ; and the ' cutting off of the limb / would 
be the right piinishmbnt. —{MedhMithi.) 

The penalty for ‘ theft ’ may be either corporal or monetary. — ( Ffyadarat- 
hakara, p» 319*) 

86. ^3 8. 325. ] 5$^ i 

^ .¥i4fs\=r<nf^^: II 

86. For stealing cows belonging to a Brahmana,— and 
for piercing' them with the goad,— and for the stealing of 
animals,— the man should be immediately made half-footed.— 
(Manu, 8. 325.) 


Notes 

^Piercing them, with This is the meaning of ^Kharikaya’- 

ff/ic// a according to Medhatithi ; VivadaTcitriukara (p. 3l9) reads 

*Sphtirikaydshcha hhedo-ne ^ and explains it as ' piercing the nostrils of the 
barren cow with a view to yoking her. ’ 

* Animals^ —SmoW animals { Vivada7'at7iakara ), goats, sheep and the 
like,— (MedhdtithL) 

87. wg 8. 324.] BfTq:^sji 5??$ =5 i 

87. For the stealing of large animals, of weapons or 
of medicines, the king shall determine the punishment after 
considering the time and the purpose.— (Manu, 8. 324.) 


Notes 

' Large animals ’~e.g., the horse or the elephant. 

‘ Tim e and purpose ’ — e. g. , the stealing of the horse or the weapon 
would be specially reprehensible at a time when the army is preparing to go 

to wsLTs-^{Vivddachintaniani, p, 136.) 

In the case of a sword, stolen under normal circumstances, the penalty would 

only be a either double or treble or eleven times the value of the sword ; 
but if it is stolen at a time when an enemy is near at hand and ready to strike, 
the penalty would be nothing short of death. Similarly in the case of a medicine’. 
If It is stolen at a time when it is most needed for saving the life of a patient, 
the penalty shall be very much heavier than what it would be if it were stolen at 
Other timesi -AMedhdtithL) 
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88. sjifrET^^srrg i 

f?cr> ?i«?Rgsrr it 

88. For stealing cows belonging to a Brahmana the leg 
should be cut off, just above the ankle ; for stealing slave- 
girls, the middle amercement, and also the cutting off of 
the foot.— ( Narada in Vivadaratnakara, p. 319.) 

89. 2. 273.] =5 i 

89. Kidnappers, stealers of horses and elephants, and 
those who strike with violence should be impaled.— (Yajna. 
2. 273 ) 


Notes 

All these penalties, from finger-chopping to death, are meant to pertain to 
those things whose stealing renders a man liable to suffer the highest amerce* 
ment.-^iParasharamadhava, p. 302.) 

90. 9. 280.] i 

90. Those who break into a store-house, or armoury, or a 
temple, -and those who steal elephants, horses and chariots— 
these the king shall put to death.— (Manu, 9. 280.) 

91. i 

91. One who steals a cow, a horse, a camel or an elephant 
should have one hand and one foot cut off ; one who steals a 
goat should have one hand cut off. — (Visnu in Vivddaratna- 
kara, p. 320 and Vivadachintamani, p. 136.) 

Notes 

Th<j ‘ goat ’ meant here is one that was going to be used at a sacrificial per- 
formance.-!. g^va^Zttra^raaA;a^•a, p. 320.) 

92. sm?! ] i 

92. One who steals a horse should have his hands, feet 
and loins cutoff, and then killed,— one who steals an animal 
should have half of his foot cut off by a sharp weapon.— 
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(Vyasa in Vivadaratnakam, p. 32 ; Viramitrodaya, p. 494 
and Vivadachintamani, p. 136.) 

Notes 

This heavy penalty is for the stealing of a very highly qualified horse,— 
{Vivadaratnakara, p. 321.) 

93. 5m? ] ^ i 

93. One who steals large animals should suffer the highest 
amercement;— for stealing animals of the middle size, the 
middle amercement and for stealing small animals, the 
lowest amercement. — (Narada in Vivadaratnakara, p. 321 and 
Vlramitrodaya, p. 494.) 

94. 2. 274.] i 

94. The ‘ lifter ’ and the ‘ cut-purse ’ should have their 
thumb and index-finger cut off ; if the offence is repeated, one 
hand and one foot should be cut off. — (Yajna. 2. 274 ; also 
Vyasa in Vivadaratnakara, p. 321.) 


Notes 

' Granthibhedakaf^ ( * cut-purse ^ ) has been explained by Vivadmhin- 
tdmani (p. 136) as ‘ one who unties the knot of cattle with a view to steal 
them/ All others are agreed in taking it as * cut-purse.* 

95. Hg 8. 277.] ^5=^ Ji«r^ Jit i 

95. Of the cut-purse, the king should have two fingers cut 
off, on the first conviction ; on the second, a hand and a foot ; 
and on the third, he should be put to death.— (Manu, 8. 277.) 

Notes 

* Grant hibhedaka*— one who cuts out a purse, opens the knots 

or bundles of cloth; -or it may apply to those persons who are bent upon 
slinking away with th6 property stolen, —after loosening the knots with which 
they may have been hound, —[Medhatithi,) 

‘ Two finger Sy '—i.e., the thumb and the index-finger.— 
kara^ p. 321 and Fir(tmifroda*(a, p. 494*) 
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96. On the first conviction the cut-purse shall have his in- 
dex-finger and the toe cut off ; on the second, the rest (of the 
hand and feet) shall be cut off ; and.on the third, he shall 
suffer death.— (Narada in Viuadaratnakara, p. 322.) 

97: 22. 19.] \ 

97. Stealers of grain shall be compelled to give to the 
owner ten times the quantity stolen ; and double the quantity 
as fine to the king.— -^Brhaspati, 22. 19 ; in Vivadaratnakara, 
p. 322.) 

98. 8. 320.] I 

98. For one who steals more than ten ' Jars ’ of grain 
there shall be ' immolation ^ ; in other cases, he should be made 
to pay eleven times as much as fine, and also make good the 
loss to the owner. — (Manu, 8. 320.) 

Notes 

The * Jar ' is a particular measure, equivalent to 20 or 22 seersy according to 
the custom of the place.— * Imniolaiion' — This is relaxed in accordance with 
the circumstances attending each case. — * Ifcr/c^ good, etc/— This applies to 
all cases of theft. -* /«, other cases ^ — when the quantity stolen is 10 
* Jars ^ or less. - (Medhatithi.) 

Notes from Arthashastra 
Thefts 

A pick-pocket, a cut-purse or a roof-breaker shall, for his first offence, have 
his two fingers cut off and be fined 54 Fanas, For the second offence, all the 
fingers shall be cut off, and he shall be fined a hundred. For the third offence, 
the right hand shall be cut off and he shall be fined 400. For the fourth 
offence, death.— (Art/ias/iastra, 4. 10.) 

For stealing a cock, a mangoose, a cat, a dog or a pig,— or killing them,— a 
fine of 64 PanaSy and cutting off of the tipot the nose, -For stealing a deer 
fallen into a noose, or a bird caught in a net, or an elephant caught in a pit, — 
what has been stolen shall be restored and a fine equal to its value shall be 
paid. — ^For stealing deer from the d,eer-park, or valuable timber from the 
timber-forest, the fine is 100. For stealing a lizard, a sporting animal, ora 
sporting bird, — or for killing these, —200. An artisan, an artist, an actor, an 



454 


CHAPTER XVn 


ascetic, -if these people steal some small articles, they shall be fined 100 ;~if 
they steal a larg-e article, 200, -also if they steal agricultural implements.— 
{Arthashastra, 4. 10.) 

If a man entering a fort without permission, —or making a hole in the wall, 
walks off after taking away a pledged article, —his shoulder shall be cut, or a 
fine of 200 imposed.— If a man steals a loaded boat or a small animal, one of his 
feet shall be cut off, or a fine of 300 imposed. -If he steals an animal dedicated 
to a temple, or an image of a deity, or a slave dedicated to a temple, or a field, 
house, gold, gem or corns belonging to a temple,— either a fine of 1,000, or 
simple death.— 4. 10.) 

99. Tig 8. 32 1 -322.] i 

qf r?[tgr<fgKifq^ i 

99. In the ease of articles weighed by scales -gold, 
silver and the rest, - if more than a hundred are stolen, there 
should be ‘ immolation ’ ; as also in the case of clothes of good 
quality if more than fifty are stolen, the hands should be 
cut off in other cases, the king shall inflict a fine, eleven 
times the value of what is stolen.— ;Manu, 8. 321-322 ; also 
Visnu, 5. 81-82.) 


Notes 

The stolen property is to be restored in every case. —( giHaciacfeiwtS- 
mani, p. 139. ) 

‘ A hundred ’—No particular coin or measure is specified, because what 
is meant is that particular measure which, in the country concerned, happens to 
be the .standard of weighment by scales. The rule therefore is to be adminis- 
tered according to local usage.- {MedKdtithi . ) 

100. i 

3[ff: II 

100. In the case of articles weighed by scales, those 
that are measured, or those counted by numbers, — which are 
specially valuable, -the fine is ten times the value of the 
article concerned.— (Narada in VivadaratnaJeara, p. 323 and 
Vivadachintamani, p. 138.) 

Notes 

‘ Specially valufible ’ — i.e., more valuable than wood and other things. — 
{Vivaddchintavia'ii, p. lZS.) 
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iol. l^’irtSIcrr^stTgTlITRt ^ I 

% HWf 5R: II 

101. For stealing gold, silver and other metals or valu- 
able clothes, or precious gems,— the penalty is death, if what is 
stolen is more than a hundred.— fNarada in Vivadaratmkarai 
p. 824.) 

102. gr ] i 

102. For stealing gold and gems,— corporeal punishment 
or cutting off of limbs — (Shankha-Likhita in Vivaiaratna- 
Icara, x>‘ B24: Hxid Vivadachintamani, p. IZd.) 

Notes 

* Ear, nose and the like, — This rule refers to cases where the 
article stolen is less than fifty, and where the culprit is poor,— {Viv'Sdaratna- 
kara, p. 324. ) 

* Corporeal ptinishment or eictting off of limbs f— The meaning* is that 
if the man has stolen some small quantity of gold or gem, he should be beaten ; 
if what is stolen is less than a ^ hundred, ' but more than * fifty/ he should have 
his ears cut ofi *. — (Vivadachintdmanif p. 139.) 

103 . 5 . 87 . ] ] 1 

103. The stealer of gems should suffer the highest 
amercement.— iVisnu, 5. 87 ; in Vivaiaratnakara, p. 324.) 

• Notes 

This refers to cases where the culprit is one on whom the death-penalty 
cannot be inflicted, but is rich enough to pay a heavy fine,— ( Vivddaratndkara.) 

104. 8. 323. ] g^i*rr % i 

104. For stealing precious gems, the thief deserves 
‘ immolation.’— (Manu, 8. 823.) 

105. i 

105. For stealing agricultural implements, the fine is 
108.— (Shankha-Likhita in Vivadaratnakara, p. 324 and 
Vivadachintamani, p. 139.) 

Notes 

As usual, • a^*£us/iatam ’ has been explained as 108. 
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106. ^ 9. 293. ] i 

EEI^fTTSETI?! ^jf 'g TTsrr SfSE^q^ II 

106. For the stealing of agricultural implements, of arms, 
or of medicines, the king shall determine the punishment 
after taking into consideration the time and the usefulness.— 
(Manu, 9. 293.) 


Notes 

If the time of cultivation is near at hand, the punishment for stealing the 
implements shall be severe ; similarly if the medicine is stolen about the time 
that it was to be administered. — (ikfefiJAatit/ii.) 

107. 8. 331. ] ^ i 

stTH II 

107. For stealing husked grains, or vegetables, roots or 
fruits, - there shall be a fine of a hundred, in a case where 
there has been no apology ; and fifty, if there has been an 
apology.— (Manu, 8. 331.) 

Notes 

The punishment here laid down is in reference to the stealing of corns 
lying in the threshing yard ; in the case of stealing corns in the store-room, the 
penalty shall be ‘eleven times the value/ (see 99 Bhove),^{MedfmitJii, 
and Vivadaratna karat p. 324.) 

108. 5FT5 8. 330. ] ^ i 

108. For stealing flowers, green corns, shrubs, creepers, 
trees and unhusked grains, the fine shall be 5 Kr§nalas — 
(Manu, 8. 330.) 

Notes 

* Kr^nalas^-~-1he Kr^nala is a coin of various denominations, made of 
different metals ; the exact fine therefore shall be determined in each case, 
in accordance with the value and utility of the articles stolen. The Ancients, 
however, have held that the Kt^nala is of gold only, —(Medhatithi), 

: Green corn ’-~i.e.t what is stolen for purposes of fodder. -»( 
ndkaraf p. 325.) 





457 


l09. i ^ i 

%?r^ qg ^wjRTRC li 

109. He who steals articles of middle of small valiie, of 
flowers, roots or fruits,— should be made to pay h fine, 
double the amount of their value ;— or five isTr^wa^as, — (Vyasa 
in Vivadaratnakara, p. 825.) 

Notes 

Such articles as salt and the like. — { VitiSdaratwa/cara, p. 3250 

110. ntTO ] qg I 

110. For stealing fruits, green corn or vegetables,— the 
fine shall be five Rrsnalas. -(Gautama in Vivadaratnakara, 
p. 325.) 

111. Jig 8. 326-329.] g,^Tqf«f^»qTHf ■g i 

cmi^ qi^ft^ei =q it 

12017^1511 =q f 77^ 72^ =91 II 

^ =^ i 

Jira^ Tigsi^tq 9ran^g q^gjjiqji: ii 
%JTi^5n Ji?iRi#rq5i^ g i 

q^raRT =3 ?i^qt %gi5r> qn: ii 

111. In the case of the theft of yarns, cotton, fermenting 
drug, cowdung, molasses, curds, milk, skimmed curd, water 
and grass,— of vessels made of bamboo or cane, as also of 
salts, earthenware, earth and ashes,— of fish, birds, oils, 
clarified butter, meat, honey, and other animal-products, — 
spirituous liquors, cooked rice and all kinds of cooked food,— 
the fine shall be double the value of the thing stolen.— (Manu, 
8. 326—329.) 

112. fig 8. 333.] 9PK^?tT?gqqg:gi^ ?s!nf% i 

gwT?!* 71311 =^>7^^? ig 11 

112. If these things are stolen after they have been 
refined and are ready for use, the thief shall be fined 100,— 
so also one who steals fire from the house.— (Manu, 8. 333.) 

P. 58 
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Notes 

The ' fire ’ meant here is (a) the fire kindled for cooking nieals, or (bj 
that kindled in connection with the Agnihotra-offerings, or (c) that which is 
set up, without consecration, for the comfort of the cold-stricken poor.~ 

{MedhUtithi). 

IIS!. Yarns, cotton, cowdting, curd, milk, skimmed curd, 
salt, molasses, grass, earth, ashes, fish, birds, oil, clarified 
butter, meat, honey, vessels made of bamboo, cane, clay or 
iron, and cooked food,— men who steal these should be fined 
double the value of the thing stolen.— (Visnu in Vivadaratna- 
kata, p. 327). 

Il4. 

-5r§r gr jpiqfqqrt: I g^=qq5iqf^?5' =3rfqr- 
f? Wet I I 

114. Articles made of wood or stone, earthenware, lea- 
ther, vessels made of cane,— for stealing these, the fine shall 
be five times the value of the stolen article, — or three Kar§a- 
pams for stealing one wheel, 40 Panas for stealing a 
cart, 180 Pams.— (Shankha-Likhita in Vivadaratnakara, 
p. 327.) 

115. *04^ ] ?Tqqw^qi^qRr it 

115. For stealing things of small value, the fine should 
be five times the value of the article. -(Narada in Vivadarat- 
nakara, p. 327,) 


Notes 

Por crimes- against (ie., misappropriating or stealing)’ small , gems and 
metals,, the fine shall be in proportion to the nature of the crime in case of 
fiowers, fruits, vegetables,, roots, cooked food, leather, article of split bamboo 
and earthenware, the fine shall be between 1 2 and 24 In the case of 

iron, wood, rope, small animals and clothes, between 24 and 48.— In the case 
of copper vessels, glass-vessels and Ivory ^vessels, between 48 and 96,— (Art/ia- 
shastra.) ■ ■' 
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116. gsii i 

g?a?f %353f ii 

116. If a man steals milk, milk-products or such other 
articles of small value, he should be made to restore to the 
owner the same quantity of the same article, and also to pay 
a fine to the king, double the value of the article stolen.— 
(Vyasa in VivMaratnalcara, p. 328.) 

117. *13 8. 319. ] ^ jr<TH? i 

5T Jrm ?n5=*Tm tfg ?ririf^?3; ii 

117. When one steals the rope or the water-pot from the 
well, — or damages a water-drinking booth, — he should be 
punished with a fine of one Masa and should restore the article 
to its place. — (Manu, 8. 319.) 

118. ] 3f3=fBt5?tT’3!raqfd > 

118. For stealing things for which no special penalty is pre- 
scribed, the thief should be made to pay their price.— (Visnu 
in Vivadaratnakara, p, 328). 

119. 2. 275. 1 HRtrl 3 * 1 : < 

?T%;car 11 

119. For the stealing of things of small, middling or 
superior value,— the penalty inflicted shall be in accordance 
with the value of the thing concerned ; and in the determina- 
tion of the exact penalty to be inflicted, due consideration 
should be made of the time and place, as also the age and capa- 
city of the culprit.— (Yajna. 2. 275.) 

Notes 

What the three classes of things are has been explained by Narada (see 
Section 2, above). 

120. '1R3 ] ?TTfa3 ^ 1 

ti 

120. The penalties that have been ordained in regard to 
the three kinds of crime may be inflicted in the case of the 
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Stealing of the three kinds of things.— (Nai-ada in Vivadarat- 
nakara, p. 328.) 

121. ^ i 

sr ^T>f% mT 5^: 11 

121. By whatever limb the thief injures a man, that 
limb the king shall cut off ; so that he may not repeat the 
offence.— (Katyayana in Vivadaratnalcara, p. 320.) 

122. ^ g[T EPi<s5 gr >5^ 1 

g % 11 

122. If a man, without permission of the owner, takes 
away grass or wood or fruit or flower,— he deserves to have 
his hand cut off.— (Brhaspati in Vivddaratndkara, p. 329.) 

Notes 

This refers to cases Where the grass and other things belong to a man of 
superior c&ste.—{Vivadachinta,mani, p. 142.) 


123. ] ?raTir<srl srnrts?! 

123. If a non-Brahmana, — either knowingly or unknow- 
ingly — steals fuel, butter, fire, wood, Kusha, flowers, fruits and 
roots, belonging to a Brahmapa, his hands should bo cut off.— 
(Shahkha-Likhita in Vivadaratnakara, p. 329 and in 
Apararka, p. 348.) 

124. 1 
=9^f5f?)'=ra iSs 11 


124. For man-slaughter, theft, and stealing of land— a 
man should , suffer death. For the same offence, the Brah- 
mana should have his eyes taken out.— (Apastamba in Vivada- 
ratnakara, p. 330.) 


Notes 

Theft of gold, is what is meant here.— ( V ivddachintdiffiani, p. 142. ) 
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125. 22.22.] 1 

cr?[^ ^r'^sr: f 11 

125. When a Vedic scholar of excellent character has 
committed a theft, if he were imprisoned, he would suffer much 
pain ; he should therefore be made to restore the stolen goods 
to the owner and to perform an expiatory penance. — (Brhaspati, 
22. 22 ; in VivUdaratnakara, p. 331.) 

126. 2. 270 ] 1 

snfrqr 11 


126. When it is definitely certain that a man has commit- 
ted theft, he should be made to restore the stolen goods and 
to suffer various forms of corporeal punishment. If he is a 
Brahmana, he should be branded and banished.— (Yajna. 2. 270.) 


Notes 

' jBrandecZ ’—with the mark of the female organ {Vivadackinta'ma'iiy 
p. 143), -with the mark of the dog’s foot {Mii'dk^ara and Virarriitrodaya^ 
p. 496, quoting Manu, 9. 237.) 

This applies to Brahman as of the middle class.— ( Ffiiadac/z-intamaiu, 
p. 143).- It applies to cases where the Brahmana refuses to perform the 
expiatory penances after paying the fine. '-{Mitakmra and Parasharamadhava, 
p 304.) -It applies to the case of stealing such things whose stealing renders 
one liable to the highest amercement,— (Mita/c-^'a'ra.) 


127. In all cases, thieves should first be made to restore 
the stolen goods to the owner, and then to undergo the punish- 
ment ordained.— (Visnu in FivacZaratwa/cara, p. 331.) 

128. ^n^] !T gw t 

f^sf ii 

128. Unless the thief has been caught with the stolen pro- 
perty on him,— and until his guilt hasbeen otherwise established . 
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—he shall not be punished. But in case he has been 

found with the stolen property and the implements of burglary , 
he shall be quickly banished. -(Narada in Vivadaratnakara, 
p. 331 ; Apararka, p. 849, where it is attributed to Manu. ) 

129. 

129. Thieves should be punished corporeally, not with 
monetary fines.— (Vrddha'Manu in VivUdaTatnakaTa, p. 332.) 


Notes 

This refers to noyi- Brahman a thieves. 


139. qsisqm] JTTiigi: H'ST I 

a?! II 

^ll I 

fg: ii 

130. The followers of Manu have laid down banishment 
of thieves caught with the stolen property ; - this the followers 
of Gautama do not accept whether or not the man has been 
caught with the stolen property, -if he has been proved 
to have committed the theft, he should have all his pro- 
perty confiscated, Thieves should be kept till their death, in 
iron chains on low diet, being made to do hard labour for the 
king;- such is the view of Kaushika.-CKatyayana in 
Vivadaratnakara, p. 332, and in Vivadachintamani, p. 143.) 


Notes 

(a) If the culprit is one endowed with character and Vedie learning, he 
should be banished (6) if he is not so endowed, and is wealthy, his entire 
property should be confiscated (c) if poor, he should be imprisoned, — * Loiv 
diet just enough to enable him to do the work . — {VixiddaTatuakaTai p. 331; 
and 
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iSl. grjT^g^ 1 

=511)5^1 cr??J ^ f^ 5 Tq?^ 11 

131. If a thief, having committed theft in foreign lands, 
has brought the stolen property home to his own country, the 
king of the latter shall confiscate that property and send him 
off without punishment.— (Quoted in Vivadaratnalcara, 
p. 333.) 

132. f 'srfH 1 

sfrirsTT^ 3»5HT75t3t s?rql^g4r#t<TiH; 11 

182. A man is not to be blamed for merely following a 
thief ; he is to be blamed only when he has been caught 
with the stolen property, or bears marks of wounds inflicted 
during the stealing operations, or is accused by very trust- 
worthy persons.— (Vashistha in VivMaratnakara, p. 333.) 


Abettors of Theft 

133. H3 9. 271.] ^ i 

133. The king shall punish all those in a village who 
supply food to the thieves, or provide room for the stolen 
goods.— (Manu0. 271.) 

13 1. Hf 8. 278.] HrEcffjrtcr trm 1 

a' 11 

184. The king shall punish like thieves, those who provide 
fire, offer food and supply arms and lodging to thieves ; and 
also those who abet their escape.— (Manu, 8. 278.) 


Notes 

‘Fire’ — For warming themselves and such other purposes.-' (Medhatithi.) 
When the help spoken of has been given either through fear or through ignor- 
ance,— this rule does not apply,— (givadarotwaAiara, p. 339.) 
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135. 2. 276-] i 

3rtsig^ 3^ii: li 

135. Those who knowingly provide for thieves, food, 
shelter, fire, water, advice, implements or funds should suffer 
the highest amercement. — (Yajna. 2. 276.) 

Notes 

‘ i?’ire aJid wafer. '—For cooking or warming, and for allaying thirst— 
{Mitakmra and Aparar/ra),— For use in the stealing operations-! Vivadanhin- 


136. fnr?5[ ] ¥i^mq?i5[r^TciTf: g gmarR; i 

136. Those who provide food and shelter to thieves,— and 
also those who, while able to catch them, let them go,— shall 
be punished like thieves.— (Narada in Vivadaratnakam, 
p. 339.) 

137. HRg ] i 

^ =g Rig; || 

137. Those who prompt thieves, those who direct them, 
those who provide them with opportunities and those who 
hide them, -all these should be punished like the thieves 
themselves.— (Narada in Vivadaratnakara, p. 340 ; and in 
Vivadachintamani, p. 145.) 

1 38. eUlRTFR I ulRiTlf^ 'g | 

RRgviTT: RR ^ g af'5®Tg«rf?R Rig; n 

138. Those who buy stolen property and those who 
receive^ it in gift should be punished like thieves. -(KatySyana 

in F^wdara^^^Stera, p. 340 ; in Apararka and in Vivadachin- 
tamani, p. 145.) 

139. ] xTRir R^^-ngfTsrgcET^WTiisi^arigrg ^gntr^: I 

139.^ Those who give food and shelter to thieves should 
be punished, - except when the king is incapable of protecting 
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the people (who would thereby be compelled to seek safety by 
bribing thieves and robbers with food and shelter).— (Visnu 
in Vivadaratnakara, p. 340.) 

I4i0. Hg 8. 340.] I 

qT5i;n«!nq^5TTf% h: ii 

140. The Brahmana who receives gifts from thieves 
should be dealt with like a thief, — even though he may have 
earned them through sacrificing and teaching.— (Manu, 8. 340.) 

141. frg. 9. 272.] i 

V3 

141. If those entrusted with the work of guarding the 
realm, and those vassals who have been ordered to assist, 
should remain neutral during raids against thieves,— the king 
shall punish them like thieves. — (Manu, 9. 272.) 

142. Bg 9. 274.] Hwgra i 

142. If people do not hasten to assist, to the best of their 
power, whenever a village is attacked, or a dyke is breaking, 
or a highway robbery is being committed,— they should be 
banished along with their chattels. — (Manu. 9. 274.) 

143. 2. 231.] h gttSi %gj!f i 

143. He who gets a crime committed should suffer double 
the penalty ordained for that crime he who promises pay- 
ment for the committing of the crime should suffer four times 
the penalty for that crime. - (Yajna. 2. 231.) 

144. 5PI?*IT!R ] I 

=3t ngsgtcTT ii 


P. 59 



466 


CHAPTER XVII 


144. The criminal who actually does the act,— he who 
helps him,— he who guides him to the place,— he who provides 
him with shelter and implements,— he who provides him with 
food,— and he who does not prevent him, even when capable of 
doing so,— all these are committers of the crime and should be 
adequately punished.— (Katyayana in Apararka, p. 821.) 

Distinctions Based on Caste 

145. 8. 837-338.] i 

=gg:^fg: ii 

145. In the case of theft, the guilt of the Shudra is eight- 
fold ; that of the Vaishya, sixteen-fold ; that of the Ksattriya, 
thirty-two fold ; that of the Brahmana, sixty-four-fold, or 
even a hundred-fold.— (Manu, 8. 337-338.) 


Notes 

The meaning is that where an ordinary ShQdra would be fined 1 Pana, the 
educated ShQdra should be fined 8 ; and so on. The exact text is merely illustra- 
tive ; all that is meant is that the penalty inflicted upon one who is expected 
to know and behave better should be heavier than that ujion an ordinary 
m2iX\,---(Medhatithi.) 

On the basis of the principle underlying this rule, in all cases, for the same 
crime, the penalty on the Brahmana should be double of that on the Ksattriya ; 
that on the Ksattriya double of that on the Vaishya ; and that on the Vaishya 
double of that on the SMdT2L.—{Vivadaratnakara, p. 842.) 

See also Sections P24' cfe 125. 

146. iftrTO ] ^rsiqra i 

146. The guilt of theft is eightfold in the Shudra, it 
increases twofold with each ascending caste ; as for the 
learned, the punishment should be specially heavy.— (Gautama, 
12.15—17, in Mitaksara, 2, 275.) 

147. ] ST 

I 311^ ?r: II 
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147. No corporeal punishment shall be inflicted on the 
Brahmana ; he may be boycotted, or publicly ridiculed (by 
carrying on a donkey and so forth), or banished, or branded. If 
he has no livelihood, he should perform expiations. — (Gautama 
in Vivadaratnakara, p. 330.) 


Notes 

This refers to a Brahmana engaged in sacrifices , — [VivudarainakaTat 
p. 330.) 

148 . 5 w 

148. The Br&mana shall have his head shaved and others 
shall be carried about on a donkey. — (Shahkha in Vivada- 
chintamani, p. 143.) 


Notes 

This refers to the BrMm ana engaged in sacrifices.—' Others Esattriya 
and the xe^t.--{Vivddachintdma^yii p, 143.) 

Compensation for Theft 

149. ] Jii^l sHT{'GsrTqf!|; 

II 

149. In villages and towns noble, honest and truthful 
officers should be appointed for the protection of the people 
against thieves ; [and these shall be responsible for theft 
committed within their jurisdiction].— (Apastamba in Viva- 
daratnakara, p. 343 ; and in Vivadachintamani, p. 147.) 

Notes 

The meaning is that those officers should be made to make good th,e property 
aUAen,— {Vivadaratnakara, p. 343.) 

1 50. i 

5rl% ST II 

150, When a theft has been committed in a house, and 
the thief is not detected, then the stolen property should be 
made good by the district officer, the police officers and the 
detectives.— (Katyayana in Vivadaratnakara, p. 343 : and in 
Vivadachintamani, Tp. lil.) v 
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151. 2.271.] i 

151. If a murder or theft has been committed in a village, 
(and the criminal is not detected), the responsibility should lie 
with the owner of the village if it is proved that the thief has 
not left the village ; similarly, with the owner of the pasture- 
land ; if it has been committed outside the pasture-land, then 
the responsibility lies with the detectives set to catch the 
thief. — (Yajna. 2. 271; also Katyayana in Vivadaratnalcara, 
p. 343 ; and in Vivadachintamani, p. 148.) 


Notes 

‘ ResponsibilUy.’ -either to produce the thief, or to make good the .stolen 
propertj'.— ‘ //is is proved, etc. ’—i.e., if the owner of the village or pasture- 
land succeed in proving that the thief has gone out from their jurisdiction ■ 
then their responsibility ceases.-' Outside the pasture-land, ’-i.e., in the 
open fields.'- {Afararka and Miiak^ara,) 


152. 2. 272. ] mm ^ m m I 

152. If a theft has occurred in the village, the stolen 
property shall be made good by the entire village, or by that 
Tf footprints left by the thief might lead. 

It the theft has occurred at a place which is more than two 
miles away from all villages, then the loss shall be made good 


153. ^ , 

qrs'iqsi qr q j qf^ ^ II 

3 qf q^flfra =g^?qq qr^cRj; i 
HTnqMr« %qRrR#q ^q$?^ ,i 


r> That man under whose jurisdiction a theft has 

occurred should find out the thief or make good the loss. -if 

ttt SSoi ‘ ■'Ottand to proceed ouMde 

thatJrillae-e fn footprints have gone out, then from 

that village to which they may be found to lead. If no foot- 
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prints are traceable, then all the neighbours and police-officers 
and executive officers are to be made to make good the loss. — 
(Narada in Apararka, p. 843 ; and in VivadaratnaJiara, p. 344.) 

154. ?r I 

154, The king shall restore all the stolen property to the 
owners ; if he is unable to find it, he should make it good out 
of his own treasury.— (Visnu in Fiwdaraiwatera, p. 345.) 

155. J i 

II 

155. The stolen property the king shall win back and 
restore to its place ; or, he may make it good out of his own 
treasury. — (Gautama in Parasharamddhava, p. 306 ; and 
in Mitaksara, p. 272.) 

156. gg; %%g.fg t’? gg: i 

»l^lgTgg: sngfirfgeq qif^'g: u 

srq?gg iifgqi^^ i 
g^wg g J|yg gi: ii 

g(^ g i 

ggjrg, ggg gi ^tqg^ ggsg: ii 


156. Whenever anything is stolen in the kingdom, the 
king himself shall make good the loss ; and on search, if the 
stolen property is found, the king shall take that for himself. 
He shall restore to the owner an article (as far as possible) 
like the one stolen. If that be not possible, he shall pay its 
price ; otherwise the king incurs sin.— If on the thief being 
detected, the stolen property is not found on him, the king shall 
make good the loss himself or make the thief do it. — (Katyayana 
in Vivadaratnakara, p. 345 ; and Apararka, p. 844.) 

157 . ] gf5ii^#g;?i'wrgTgf g ^grg: 1 

gf^g: ssrqt; gr^gl gfgfirgf fggrtg^g[ II 
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f3?ii55E^^>i g 53irfTr;rT » 

?r3#^?Tm sic^i^ ^gillrfrf ii 

157. When a man reports a theft to the king, at the time 
that the thieves are being compelled tOi make good the 
stolen pi'operty, if any doubt arises as to the exact nature 
of the property, the owner should be made to swear to it, or it 
should be proved by the evidence of his relatives ; after that, if 
a portion of the property is found with the thief detected, 
the rest of the property also should be realised from him, if 
the owner has fully established his case. — (Yrddha-Manu in 
Vivadaratnakara, p. 345.) 

158. 2. 173.] JrsTqftwifrfq; i 

u 

158. When a stolen or lost property is brought to the 
king by a customs-officer or a police-officer, it shall be restored 
to the owner, if it is within a year of the theft ; if it is after 
a year, it shall remain with the king.— (Yajfia. 2. 173.) 

Exceptions to ‘ Theft ’ 

159. 8. 341.] f|'3fis«grJT: t i 

?rgF{r% ii 

159. If a twice-born person, running short of provisions 
while on a journey, takes two sugar-cane stalks, or two roots, 
from another man’s field, he should not be punished. -(Manu, 
8. 341.) 

160. wg 8. 339.] qwq?3i grt’-qq tiiq =ar i 

qrii =g[ flrgtgjftg ii 

160. Fuel, fire, trees, roots, fruits, grass for feeding 
cows, -the taking of these is not ‘ theft.’— (Manu, 8. 339.) 

161. ftg {?)] I I 

%rt: II 

161. Grain, FnM, wheat, barley, Mwdpa, Ma,sa,-of these 
a handful may be taken by men journeying by the road, if 
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they are not forbidden by anyone. — (Manu in Vlramitrodaya^ 
p. 497.) 

162. 32. 33.] \ 

162. In the case of the finding (by the king or his officers) 
of property lost (on the public road, or near the Customs House 
and such places) if the owner comes to claim it, it should be 
given to him (if he proves his ownership by its description) ; 
if he fails-to prove it, he should be fined the amount of its 
value.— (Yajna. 2. 335 ; Manu, 8. 32-33.) 

(See under Chap. Ill, Procedure, Sec. 167.) 

Notes from Arthasiiastra 

(a) If a person claims a property that has been lost and found, if he estab- 
lishes his ownership, he shall obtain it ; if he fails to establish his ownership, 
he shall pay as fine the fifth part of the value of the property, and the property 
shall rest with the king.— (Art ^as/iastra, 3. 16.) 

[h) If a property has been lost and found, if the owner takes it without 
reporting it to the king, he shall be fined 250 Panas--{Arthashastra, 3. 16.) 

(c) If a lost property is found at the Customs House, it shall remain there 
for a month and a half ; if a claimant does not turn up till then, it shall be- 
come escheated to the king ; or it may be given to the owner if he establishes 
his ownership. -~.(Ari/ias/ia5ira, 3. 16.) 

{cl) If it is a slave that has been lost and found, the owner shall pay 
a fee of 5 Panas per head before he is restored to him ;~if it is a single- 
hoofed animal, 4 Pa n as if it is a cow or a buffalo, 2 Panas; If a small 
animal, a quarter Pa'ja ; -if it is a jewel, on some metal substance other than 
gold or silver, then the fee payable shall be 5 per cent of its value.— 
shastraf 3. 16.) 

(e) If the property had been taken away by a foreigner or by a robber, 
the king shall have it brought back and made over to the rightful owner. — What 
has been stolen by thieves, the king shall make good out of his own treasury, if 
it is not traceable, or if he is unable to have it restored. 

(/) In cases where a Hermit, or a Renunciate or a Religious ^student, has 
rendered himself liable to a fine, — he will keep a fast or perform a bath or tend 
fire or perform expiatory penances, for as many days as the number of 
Pa /z a. 9 prescribed as the fine to which they have become liable.— Similarly 
the ascetics of heretical sects, being without any gold or silver, shall make up 
for fines by fasts and penances.— But this does not refer to eases of Defamation, 
Assault, Theft, Serious Grimes or Adultery.— (Arthashastr a, 3. 16.) 
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ADULTERY 

Definitions 

1. 23. 2—5.] TTTjpf I 

^ t 5 ii 

?lf^f5qi ?l5i; fel^ 55t>TtTtirTtxiqT I 
sr^T^ g 3?i; ii 

f?i5ii =ijfT[i5ft^ gr I 

1%^!^ «i^t: ii 

ck «n 

5!:qrT95r)^9 g^fnn^rec il 

1. There are three kinds of Adultery ; (a) by force ; (6) by 
deception ; and (c) through sensual desire- — (a) When a man 
has intercourse with a woman in secret against her will, when 
she is asleep, or intoxicated or unconscious, oricrying for help, 
it is said to be by force.— {h) When he conducts her to his house, 
or himself goes to her house, under false pretences, and has 
intercourse with her, -it is said to be by deception.— {c) When a 
man exchanging amorous glances with a woman, also messages 
through go-betweens,— has intercourse with her impelled by 
sensuality, it is through sensual rfesire.— (Brhaspati, 23. 2 -5 ; 
in Vivadaratnakara, pp, 378-379 ; Vlramitrodaya, p. 504 ; 
and Apararto, p. 754.) 


Notes 

Throughout this chapter the term ' woman ’ stands for a woman other than 

one*s own wife, 

2. 59n9t ] iSnf ^9; stsii^ TitT^irsiasn I 

9xim=9% 5[rR% II 
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f m sisjfr; ^JTf : ?jjr 5 f: n 

2. Adultery has been classed under three classes— of the 
first degree, of the second degree and of the highest degree. - 
(bad, worse and worst). — When a man meeting a woman in a 
solitary place and at an improper time converses with her, 
casting amorous glances and smiles at her, it is Adultery 
of the ‘ first degree.’— (Vyasa in Vivadaratnakara, p. 379 ; 
Vivadachintamani, p. 170 ; and in Vlramitrodaya, p. 506.) 

B. 23. 6.] ?fsir i 

nw: 11 

3. Casting amorous glances at a woman, smiling at her, 
sending messengers to her, touching her ornaments or clothes, 
— these constitute adultery of the first degree. — (Brhaspati, 
23. 6 : in VivadaratnUkara, p. 379 ; Vivadachintamani, p. 170 ; 
and in Vlramitrodaya, p< 505.) 

4. 3 I 

4. A man sitting, conversing or dallying with a wOman 
at an improper time and place,— these constitute the three 
forms of Adultery. — When a man and a woman meet each 
other at the confluence of rivers, or at a place of pilgrimage, 
or in a garden or in a forest,— this also is Adultery. Sending 
of messengers or letters, or committing other iml^roprieties 
constitute Adultery of the first degree.— (Narada in Vivada^ 
rainakara, p. 380 ; in VivadachinMmani, p. 170.) 

Notes 

'Improper time,’—e.g., night. Improper place,’— i.e., a solitary 
p\&ce.— (Vivadaratnakara.) 

0 . 60 
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When conversation is entered into, either through ignorance, or through 
anxiety, or with an intention which is not immoral, - it is not * Adultery 
( Vivadachintama Q 

5. ng 8. 356.] wt i 

msfti H ^nfi!riTr:g?rTg[ ii 

5. If a man converses with a woman at a watering place 
or in a wilderness, or in a forest, or at the confluence of 
rivers- he incurs the guilt of adultery.— (Manu, 8. 366.) 

6. 23. 7.] JTf(=rRT5=!ttHt i 

! II 

6. Sending to a woman perfumes, garlands, fruits, wines, 
food or clothes, and conversing with her in secret, is Adultery 
of the second degree.- (Brhaspati, 23.7; in Vivadaratnakara, 
p. 380; Vivadachintamani, p. 170; and Vlramitrodaya, p. 505.) 

7. 5«ith] gjigqwHHTH i 

=5r Tf % ftv:!iTf || 

7. Sending perfumes and garlands, incense, ornaments 
and clothes, also tempting her with foods and drinks, con- 
stitute Adultery of the second degree.— (Vyasa in Vivadarat- 
nakara, p. 380 ; but Brhaspati in Vivadachintamani, p. 171.) 

8. 23. 8. ] f H«rT i 

^'3(, sNigTiH II 

8. Sitting on the same bed, dallying, kissing and embrac- 
ing, -all this constitutes adultery of the highest degree. — 
(Brhaspati, 23. 8 ; in Vivadaratnakara, p. 880 ; Vivadachin- 
tamani, Ill ; md. Vlramitrodaya, V). 505.) 

9. ] g I 

9. When a man and a woman sit on the same bed or seat 
leaning upon each other and catching hold of each other’s 
hair,— this is Adultery of the highest degree. — (Vy§sa in Viva- 
daratnakara, p. 380.) 
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10. 8. 357-358.] i 

Uf ii 

T%?r n: m I 

^fst Ii 

10. Offering help, flirting, touching of ornaments and 
clothes, sitting on the same bed, — all this is Adultery. —If a 
man touches a woman in an improper place,— or condones it 
when touched by her,— all this when done with mutual consent, 
constitutes Adultery.— (Manu, 8. 357-358.) 

Notes 

‘ Flirting' joking by means of words conveying hidden suggestions.— 

^ sitting on the same bed' - even without actually touching. -* ornaments'^ •- 
while worn by her, or even held by others, if he touches them without any 
reason, simply because it belongs to that particular lady.— ^ offering of 
help^^in the shape of presents of clothes and garlands, or articles of food and 
drink and other things, to a lady who is not related to him.— ^ Improper place f 
— for touching, would be one when the man could pass along without touching 
the woman ; there would be no harm in large crowds ; or * place’ may stand 
for paT't of the body ; and the chin or breasts or lips would be ‘ improper place ’ 
to touch. does not resent.— ‘zf; it mutual consent^ — the act 
is wrong only when done intentionally.— (ilfhct/zatit/zi.) 


■i? ijf II 

11. If through arrogance, or stupidity, or vauntingly, a 
man were to say ‘ I have enjoyed her before, ’—this would be 
Adultery.— (Narada in Vivadaratnakara, p. 381 ; and in 
V iramitrodaya, p. 506..) 

12. srrii:^ ]. gi i 

g|WTg[ Rg ii 

12. If a man touches either the hand or the hair of 
woman {lit. prostitute), or her clothes, - or says to her ‘ stay, 
stay please ’ all this constitutes Adultery. — (Narada in 
Vivadaratnakara, T£). 381 ; Vivadachintamani, p. 17: 
Vlramitrodaya, p. 506.) 
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13. 2. 283-284.] nisi: q?T%m ) 

: s#q=^ II 

^rfraseurq^^cf =g n 

13. A man is to be arrested for Adultery if he is found 
with a woman-each holding the other’s hair, or when he bears 
on his body visible signs of dalliance, or when both of them 
confess to it ;— also if he is found to be pulling her cloth-knot, 
or the cloth over her breasts,— or her thighs or hair, or con- 
versing with her at an improper time and place, or sitting with 
her. — (Yajfia. 2. 288-284.) 


Notes 

A man is to be regarded as an ‘ adulterer ’ if he is seen with the woman 
each holding the other’s hair, or if he bears on his body visible signs of em- 
brace,- or if the woman declares it.- (Arthashastra, 4. 12.) 


14. ] qifq giTTq[ I i 

qri^wri# f nff m: ii 

14. Whatever act a man does with the intention of having 
intercourse with a woman is to be regarded as Adultery.— 
(Katyayana in Vivadaratnakara, p. 382.) 


Notes 

If any one charges a man of Adultery without any of these, the accuser 
should be fined. — ( V ivddaratnakara.) 


15. spiiqf ^ i 

: w ^qr sqBrqRTtIT: feq: II 

15. If a woman has recourse to abortion, or bears nail- 
marks on her body, or becomes pregnant, — she is to be 
regarded as having misbehaved. -(Katyayana in Vivadarat- 
mkara, ^. 282.) 
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Penalty for Flirting 

16. i 

51 ^ n 

16. In all cases, the fine payable by the woman is to be 
half of that prescribed for the man ; in cases where the pen- 
alty prescribed for the man is death, the woman should have 
her limbs cut off.-(Katyayana in Vlramitrodaya, p. 507.) 

17. 23.9.] I 

li 

17, For the three gradations of Adultery, the first, mid- 
dling and highest fines respectively shall be inflicted ; there 
may be heavier fines if the culprit is a wealthy person. — 
(Brhaspati, 23. 9 ; in Vivadaratnakara, p. 384; Vivadachinta- 
mani, p. 172 ; and in Vlramitrodaya, p. 506.) 

18. *13 352.] i 

18. Those men who are addicted to intercourse with the 
wives of other men,- the king shall banish, after having 
branded them with terror-inspiring punishments. — (Manu, 
8. 352.) 


Notes 

* Intercourse '—stands for carnal enjoyment, consisting in embracing scad. 
such acts as the cultivating of pleasure! by mutual union, the sending of messen- 
gers and so forth, and the actual sexual act. What the text means is that * when 
the king has found out that a certain man is addicted to having intercourse with 
wom^n, he should brand him— by cutting off his nose, for instance, and then 
banish him.' — This refers not to any single act, but to repeated acts,— and the 
right thing appears to be that the ' branding ' here pre scriled should be accom- 
panied by a monetary fine also.— it ii/tt.) 

19. *13 8. '354-355,] TT??! 15^1 *i**rmf I 
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19. A man who engages in secret conversation with a 
woman,— if he is one who has been previously accused of 
similar offence, -should suffer the penalty of the first amerce- 
ment.— If, however, he is one who has not been previously 
accused,— and converses with her for some good reason, he 
does not incur any guilt.— (Manu, 8. 354-355.) 


Notes 

‘ Similar of ence i.e., of carrying on a love-intrigue with the same 
woman —Even though not previously accused, if he converses with tlic woman 
without any business, he becomes liable to punishment. --(Mcdhatlthi.) 


20. ^riTW^^ ] gatr aferg: 

20. If a young man, having adorned himself, approaches 
a woman or a maiden, unintentionally, and without any evil 
intent, he shall be reprimanded ; if he does it intentionally, 
(and with evil intent) he shall be punished. -(Apastamba in 
Vivadaratnakara, p. 385 ; Shankha-Likhita in Apardrka, 
p. 855.) 

Notes 

‘ Reprimanded.— By the reading adopted by Apararka, the meaning is 
that he is not to be blamed. We have adopted the reading of 
kara. 

* Punished.' -^Aeeordmg to his means- 


21. gTf? f srfkrg: i 

21. If a beggar or an actor, after being forbidden, enter 
the women s apartments, he should suffer the first amerce- 
ment.— (Matsyapurana in Vivadaratnakara, p. 385.) 

22. wgigJTO ] ^ i 

gar giiggqsi^ig: n 

22. A man who helps a man and a woman to meet, and he 
who provides the place for their meeting, should be punished 
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like the adulterer himself. — (Matsyapurana in VivadaratnU- 
kara, p. 385 ; in Vivadachintamani, p. 174 ; in Apararka, 
p. 856.) 


Notes 

One who abets or provides room for Adulter5r shall suffer the same punish- 
ment as the man who committed the crime.— {Arthashastra, 4. 12.) 


23 . ] 5imai9iT %?Tr i 

ci5^JTfiT«rr: il 

23. Adultery with a protected woman met within another 
man’s house is punishable ; not when the woman has herself 
come to the house of the accused and made advances to him.— 
(Narada in Vivadaratnakara, p. 385 ; Vivadachintamani, 
p. 175.) 

24. f ^ 3 sfhvrrsp^i 

24. If the woman of her own accord has come to the man, 
the latter is not liable to punishment.— (Visnu in Vivadaratna- 
kara, pp. ’385-386 ; and in Vivadachintamani, p. 175.) 

25, 'g I 

25. The wife of a man who has abandoned her without 
fault, the wife of one who is impotent or afflicted with consump- 
tion,— one who has intercourse with such woman coming to 
him of her own accord, is not liable to punishment. — (Visnu 
in Vivadaratnakara, p. 386; and in Vivadachintamani, p. 175.) 

26. ng 8. 360.] i 

26. Mendicants, bards, persons initiated for a rite, and 
craftsmen may converse with women unchecked.— (Manu, 
8. 360.) 

27. 8. 361.] sr tTJwmf i 
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27. One should not converse with women, when for- 
bidden, If, on being forbidden, he does converse, he should 
be fined one ‘ sttvama.’— (Manu, 8. 361.) 


Notes 

Some people think that the punishment here prescribed is meant for the 
case where mendicants and the rest carry on the conversation, even when for- 
bidden. This is not right. The person meant to be lined is one who has been 
forbidden by the woman\s husband, and yet goes on conversingwithher.- 
[Medhatithi.) 


28. ngS. 362-.3G:1.] i 

uarRsmg '^r i 

28. The above rule does not apply to the case of the 
wives of dancers and singers, or of those who make a living 
by their wives.— Yet he who secretly carries on conversation 
with these women, or with slave-girls devoted to one master, 
or with female ascetics, should be made to pay some small 
fine.~(Manu, 8. 362-363.) 


Notes 

‘ Some small /ine.'— The thirtieth part of a ‘ Steoaraa ’ or some such 
thing,— the exact fine being determined in accordance with drcumi!tance.s 
attending each case. —{Medhatithi.) 

29. 2. 285.] # g grf grng i 

^rsgT tjsrr ii 

29. For conversing with a man, conversation with whom 
has been forbidden by her father or husband, a woman should 
be fined one hundred ; and the man, two hundred. If both of 
them have been forbidden, and yet keep on their conversation, 

both should be fined as for Adultery.— {Yajna. 2. 285.) 

Notes 

As foT (xdulteTy ~~ i,e.f the first amercement. — ( Viv^d(ichi%tQ>'Mitfiif 
p. 173.) ' ■ " ■ ■'*, , 
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30. ] %tram i 

wr I «Ri5r mir»in<t w 

30. By whatever limb a man misbehaves wi|;h a wdmapj 
that limb should be cut off, or a fine of ‘ eight and tho’usand ’ 
imposed ; except in the case of a Brahmana. — (Shafikha-L'ikhita 
in Vivadaratnakara, p. 387.) 

Penalty for Sexual Intercourse 

31. 23. 10.] i 

f II . 

31. If a man violates an unwilling woman by force, 
the king shall confiscate his entire property, and after having 
cut off his penis and scrotum, shall have him paraded on an 
ass.— (Brhaspati, 23. 10; in Vivadaratnakara, p. 388.) 

32. 23.1 1 .] ^srr gw i 

32. When a man enjoys an unwilling woman by fraud, 
his punishment shall be confiscation of hjs entire property, 
and he shall be branded with the sign of the female organ and 
banished.— (Brhaspati, 23. 11 ; in VivUdaratnakara, p. 388.) 


Notes 

* A woman * — ‘unwilling/— {FiopacZarattiSAjara, p. 388.) 

This refers to cases where both the man and the woman belong to th6 
same caste. If the woman is of lower caste, the punishment shall be lighter j 
and if she belongs to a superior caste, heavier, even ending in death.^ 
{Viramitrodaya,^ p. 506.) ; 

If the woman is a ShQdra, the man shall suffer the middle amercement 
and ^ the woman^s hair, ear and nose shall be cut off. - 

p. ik) 

33. 23. 12.] ?muif 3 ^HTgmfili^^ggj I 

33. If a man has intercourse with a Woman of equal 
caste, he shall suffer the highest amercement if with a 
P. 61 
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woliiari of inferior easto, half of that ; but a man having 
intereourae with a woman of higher caste shall be put to 
death.— (Bfhaspati, 23.12 ; in Vivadaratnakara, p. 388.) 


Notes 

this refers to cases where no force or fraud has been used and the intrigue 
has been carried on through go-betweens.— 


34. ] nfiiqT# 1=^ ii 

34. If sexual intercourse has been completed, the man’s 
penis and scrotum should be cut off.— (Apastamba in Viva- 
daratnakara, p. 389.) 

35. srair i 

35. When a man has enjoyed a woman by force, he should 
suffer death.— (Katyayana in Vivadaratnakara, p, 389.) 


_ Notes 

‘ Woman of superior oasVe.—iV ivadaralnakara.) 


36. ng 8. 379.] Jrnm^T i 

% g spuNr nnjrT^^r ii 

36 In cases where the death-penalty is prescribed, it 
shall be " Tonsure ’ for the Brahmana and actual death for 
others.— (Manu, 8. 379.) 

37. qr^r^ir 2. 286.] ^ 3 waw: i 

37. For intercourse with a woman of the same caste, the 
man shall suffer the highest amercement ; if the woman is of 
an inferior caste, the middle amercement ; if she belongs to a 
higher caste, the man shall suffer death, and of the woman, 
the ear and other limbs shall be cut off.- (Yajfla. 2. 286.) 



ADULTERY 

Notes 


483 


This refers to cases of forcible intercourse with a ‘ protected ’ woinan; 
(Apararka, Parasharamadhava, p. 317 and Viramitrodaya,p. 508.) 


38. 

=5r 1 

38. An a(Julterer having intercourse with a woman of equal 
caste shall suffer the highest amercement ; with a woman of a 
lower caste, the middle amercement ; with a woman of the 
highest caste, or with an untouchable woman, or with a cow — 
the penalty shall be death.— (Visnu in VivadaratnaJcara, 
p. 390 ; and in Vivadachintamani, p. 183.) 

39. =atiTTm i 

srr II 

39. If a Brahmana, entering the house without permis- 
sion, has intercourse with a Brahmana woman, he shall suffer 
the highest amercement— If a Brahmana has intercourse with 
a woman of a low caste, he shall suffer the middle amerce- 
ment.— If a man of an inferior caste has intercourse with a 
woman of the next higher caste, he shall suffer death and his 
entire property also shall be confiscated.— If a man of a supe- 
rior caste has intercourse with a woman of the next lower caste, 
he shall suffer imprisonment and also confiscation of his entire 
property.— (Shankha-Likhita in Vivadaratnakara, p. 390.) 

40. 8 . 371-372.] 5 # 1 

40. If a woman, proud of relations and qualities, passes 
over her husband, - the king shall have her devoured by dogs 
in a frequented place.— The offending male shall be made to lie 
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down upon a red-hot iron-bed ; they shall put wooden logs 
over hinj, so that the sinner may be burnt. — (Manu, 8, 371-372.) 

Notes 

This refers to cases due to sheer audacity.- Vivadaratndkara^ p. 391.) 

41. Hrar ysfswfgqTFft I 

wPtsft II 

l%ms5=^?T*iTqf ^ wf»!rin?rT i 

^1^1 "a ar II 

?n?tmHT?rni n?aT I 

41. Mother, mother’s sister, mother-in-law, maternal 
aunt, father's sister, aunt, friend’s wife, pupil’s wife, sister, 
sister’s friend, daughter-in-law, daughter, teacher’s wife, 
a S'agotm woman, a woman refugee, queen, a female mendi- 
cant, a nurse belonging to high caste ;— if a man has intercourse 
with anyone of these, he is to be regarded as ‘ a violator of the 
teacher’s bed,’ and the only punishment for him would be 
the cutting off of his penis.— (Narada in Vivadaratnakara, 
p. 392 ; in Vivadachintamani, p. 184 ; and in Viramitrodaya, 
p. 507.) 


Notes 

The term ‘ mother ’ here stands for a wife of the father’s, other than 
one’sown mother; (the penalty in the latter case being nothing short of 
death). — (Vivadaratnakara, p. 392.) 

Says Visnu:—* Sexual connection with one’s mother, daughter, or daughter- 
in-law is a crime of the highest degree,— Those who commit such a crime should 
proceed into the flames ; there is no other way to atone for the crime. — 
(Visrju, 34. 1-2.) 

Father’s sister, mother’s sister, maternal uncle’s wife, teacher’s wife, 
daughter-in-law, daughter, sister,— if a man has intercourse with anyone of these 
his penis and scrotum shall be cut oft and he shall be put to death. -If the wo- 
man had been willing, she shall suffer the same punishment ; as also the woman 
who allows herself to be approached by a servant or a slave.— (Arthashastra, 
4.13.) 

42. 3. 232.] nifa i 
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f^JF %?qi SqJTWqT: %qraqT II 

42. Father's sister, mother’s sister, maternal aunt, 
daughter-in-law, step-mother, sister, teacher’s daughter, 
teacher’s wife, one’s own daughter- a man having connection 
with anyone of these is ‘ a violator of the teacher’s bed ’ ; his 
penis should be cut off and he should be put to death also of 
the woman if she had been incited with lust. --(Yajfia. 3. 232.) 

43. sqire ] g^iTqr: qq^TK: i 

^'5S«qTin»RtTqT g II 

43. If a woman has come to a man of her own accord, 
the man having connection with her shall be punished with a 
fine that should be half of the amount prescribed for connection 
with a ‘protected woman. ’-(Vyasa in Vivadaratnalcara, 
p. 392.) 


Notes 

‘Amount prescribed ' — That is, ‘ the highest amercement’ 1000 Pan as. 
No penalty shall be inflicted if the woman is one whose husband is impotent or 
otherwise incompetent.—!. Vivadaratridkara.) 

44. 8. 378.] i 

44. The Brahmana having intercourse with a protected 
Brahmana woman by force should be fined one thousand ; 
he who has connection with a willing one should be fined five 
hundred. --"(Manu, 8. 378.) 


Notes 

Even though the woman may have lost her chastity, if she continues to be 
protected by her father, brother or other relatives, — and a Brahmana has 
intercourse with her by force, —he should be made to pay 1000.- If however 
the woman is protected and still chaste, the man shall pay the fine 1,000 and 
shall also be branded and banished.— 

If a Ksattriya approaches a protected Brahmana woman, he shall be fined 
1000 ; if a Vaishya does it, his entire property shall be confiscated;— if a 
Shiidra does it, he shall be burnt in straw-fire.— In all cases if a man approaches 
the king^s wife, be shall be fried to death — (Arthmhastmj 4 13.) 
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45. HI 8. 382.] 35fr W HT 

dr 5ii§r»qTH3HtHt Hifnt a 

45. If a Vaishya approaches a protected Ksattriya 
woman, —or a Ksattriya a Vaishya woman,— both these 
deserve the same punishment as that in the case of the un- 
protected Brahmana woman (i. 6., the Ksattriya is to be fined 
1,000 and the Vaishya 500).--(Manu, 8. 382.) 


Notes 

' The same punishment y laid down in Mann, 8. 376. — The heavier 

punishment for the Ksattriya is justified on the ground that, being entrusted 
with the task of protecting the people, if he takes to offending against them, 
he incurs a great sin.^-iMedhatithi ) But Vivadachintama<i i (p. 181) explains 
the apparent incongruity by the remark that it refers to cases where the Vaishya 
is a highly qualified person and the Ksattriya is an ordinary person without any 
qualifications ; in other cases, they are both to be fined 1,000. 

46. Hg 8. 383.] g # ar5R(;i 

I ii 

46. The Brahmana, having intercourse with a protected 
Ksattriya or protected Vaishya woman, should be fined 1,000. — 
A Ksattriya or a Vaishya approaching a Shudra woman 
should be fined 1,000.— (Manu, 8. 383.) 

Notes 

This refers to cases where the woman is other than the wife of the tea- 
cher, or of a iTknd~~(Mitakh:ard, 2. 286 and Viramitrodaya, p. 607.) 

47. i 

47. The * Arya' having intercourse with a Shudra 
woman should be demolished.— (Apastamba in Vivadarat’ 
nakara, p. 393 ; and in Vivadachintamani, p. 184.) 

Notes 

'Arya '—Brahmana, Kpttriya and Vaishya ( Vivadaratnakara) ; -Brlh-. 
mmsk ( Vivudachint^mani}. 

* Demolished h^xiished {Vivad^ratnakara.) 

This refers to cases where the ShQdra woman has not had previous inter- 
course with any man.— (Fivadaratna/cara.) 
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48. *t3 8. 385.] W 318 eit sti|U!i> | 

SJai^ qs^ E^#9TSr%Em j| 

48. The Brahniana approaching an unprotected K^attriyh 
or Vaishya or a Shudra woman should be fined 500 ; and 1,000, 
if he approaches a woman of the lowest order. — (Manu, 8. 385.) 


Notes 

' Of the lowest order, the Chaidala and the like, says Medhati- 
t/n’ washerwoman, the wife of the worker in leather and so forth -says 
Viviidachintdmani (p. 178). 

The law on this point may be summed up as follows For the BrShmana 
approaching a protected woman of any of the four castes, the fine shall be 
1,000 ; and in addition to this, for having intercourse with the wife of a Vedic 
Scholar, there shall be both banishment and branding ; while in other cases 
there shall be banishment only for intercourse with an unprotected woman, 
the fine shall be 500, in addition to branding and banishment ; - for the non- 
Brahma n a, the penalty is death, for approaching by force any protected 
woman for approaching a willing woman, he shall be fined 1,000 and also be 
branded and banished. —Though the * unprotected " woman may be regarded 
as * another man's wife ' by reason of her having undergone the marriage- 
rites, yet, in reality, when she has become loose in character, she practically 
ceases to be her husband's ' wife.* -(Medhatithi,) 

49. ng 8. 373.] few fs[3’!rt i 

g 11 

49. If a man convicted of and punished for adultery with 
a woman commits the same crime again with the same 
woman within a year, his fine shall be double. In the case of 
his (repeated) intercourse with a ‘ vratya ’ the fine shall be 
the same as that in the case of the ChaMall.— {Mann, 8. 373.) 

¥ 

Notes 

' Frat^yo '—The unchaste woman who has had intercourse with several 
men,— or the village slave-girl who has several masters. 

* A girl who has remained unmarried till after the age prescribed for marriage 
( Halayudha quoted in Vivadaratnakara, p. 394). This meaning has been 
discussed and rejected by Medhatithi. [The second line of the text has been 
rendered according to the interpretation by Medhatithi. As the words stand, 
the meaning is— ‘ So also in the case of this intercourse with a Vrltya and a 
ChandSlf.'J " 
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50. 2. 293.] ?Eg?^ir i 

50. If a twice-born person has recourse to a Chandala 
woman, he should be branded with an ugly mark and 
banished. — (Yajna. 2. 293.) 


Notes 

This refers to the twice-born person who has committed the adultery and is 
unwilling to 'perform the prescribed expiatory penance ; in addition to 
the punishment here laid down, the man should also be fined 1,000 ; -the 
'ugly mark ’is the sign of the female organ — If the man is prepared to 
perform the expiatory penance, he shall be only fined 1,000. — 

51. 293.] I 

51, The Shudra having recourse to a Chandala woman 
shall be branded only.— (Yajna. 2. 293.) ' 


No.tes 

‘ branded oM/j/’-Thfe is the reading adopted by /IporarArt. Mitaksara 
has adopted the reading ‘ antya ’ for ' ankya ’ which means ' becomes a 
Chandala. ’ 


52. 294.] WftparaM \ 


52. If a Chandala has recourse to a twice-born woman 
he shall suffer death. - (Yajiia. 2. 294.) 


63. ^w*r] ^ ^zTrnsjT ] 

53. The Shudra having recourse to a twice-born woman 
should be burnt by slow fire.~(Baudhayana in Vivadaratna- 
kara, p. 395 ; in Vivadachintamani, p. 185.) 


54. nltw ] i 

“recourse to a twice-born woman, his pe- 
Pis shall be cut off, and his entire property confiscated. If the 
woman IS a protected ope, he shall suffer death in addition. - 
^autama m Vivadaratmkara p. 395; Vivadachintamani, p. 
184 ; and m /Ipararte, P. 857.) ' 
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55. i ?j?farr?tr4;*r^ ii 

55. If a Shudra has recourse to a twice-born wdihan; he 
should be put to death and his wife should be confiscated. — 
(Apastamba in, VivMarainakara-, p. 395 : and in VivUdackint^- 
mdni, p. 185.) 

Notes 

* Confiscateii t.fe., ensiaved. 

56. ^ ^ gu i 

56. If a Shudra has recourse to a Brahmana woman, he 
should be put to death on a bed of hot-iron, where he may be 
burnt with fuel and leaves and grass. -(Yama in Vivada- 
ratndkara, p. 395 ; and in Vivadachintdmani, p. 185.) 

57. 8. 374.] 35RT3U fsitg i 

57. A Shudra having intercourse with a twice-born wo- 
man, protected or unprotected, shall be deprived of his limb 
and his whole property in the case of the unprotected woman, 
and of everything in the case of the protected woman. — (Manu, 
8. 374.) 

Notes 

‘ Limb '—That limb with which he has offended.— {Medhatithi).—Penis.-^ 
(Viv'3dachintamanii Tp. 119.) 

‘ Everything ’—not only of one limb, but of the whole body.— The verse 
lays down amputation of the limb, confiscation of the entire property and the 
'inflicting of deoth.-{,Medhatithi).—‘ Both life and property.’ -(.4porSrA'a 
p. 857.) 

58. 8. 375. ] i 

% II 

58. The Vaishya having intercourse with a Brahmana 
woman shall be deprived of his entire property after a year’s 
imprisonment ; and the Ksattriya is to be fined 1,000 and be 
shaved with urine.— (Manu, 8. 375.) 

P.62 
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Notes 

' Uri?i& '- of the assi,~-{Vivadachintama ii^ p. 180,) 

59. Hf 8. 376.] atiir^irf =3?i5Hf 5 i 

q5:^?rcf g ii 

59. if the Vaishya and the Ksattriya have intercourse 
with an unprotected Brahmana woman, -the Vaishya should 
be fined 500 and the Ksattriya, 1,000. - (Manu, 8. 376.) 


Notes 

The lighter penalty for the Vaishya is meant to be for those cases where 
the Brahmana woman is as bad as a Shudra ; in other cases, the penalty for 
the Vaishya shall be the same as that for the Ksattriya -~( Vivadachintdmmi, 
p. 179.) 

' TJnp7'oteGted' -who ha^ lost her chastity and has no one to look after 
her. -The penalty for the Ksattriya is severer because his duty is to protect 
people. —{Medhatithi. ) 

60. *r3 8. 377. ] sigjwqT i 

60. The Vaishya or the Ksattriya, offending a protected 
Brahmana woman shall be punished like a Shudra or burnt 
in a fire of dry grass. —(Manu, 8. 377.) 


Notes 

Like a Shudra * deprived of everything— both life and property. ' 

(See 54 above): " 

The ' Brahmana woman ' meant here is one piossessed of superior ciuahhcft'’ 
t\ons,--{Vivddachint7imanit p. 179.) 


61. JT3 8. 384. ] 3Jt: I 

m II 

61. In the case of the Vaishya approaching an unprotect- 
ed Ksattriya woman, the fine shall be 500 the Ksattriya 
shall pay a fine of 500 or suffer tonsure with urine.— (Manu, 



ADULTERY 


491 


Notes 

The K^attTiya * * having tecourse to an unprotected Ksattriya woman/ 
{Vivadachintamani, p 179.) 

The same punishment is applicable to the Vaishya or the Ksattriya having 
intercourse with an unprotected Vaishya woman. 

In every case the fine for a repeated crime shall be double that of the first 
offence.— (yivadac/iintamo-'n, p. 179.) 

62. ?I3tT I 

II 

62. If a man defiles the bed of a superior person, the king 
shall tie him up and have him devoured by dogs ; and shall 
have the woman consigned to the flames, — (Harita in Viva- 
daratnakara, p. 896 ; and in Vivadachintamani, p. 185.) 

63. i%?? i 

mi 

63. If a woman has intercourse with an inferior man, 
the king, shall have her publicly devoured by dogs, and put 
the man to death or inflict on him the ordained penalty (i.e., 
confiscate his entire property and have his penis cut off). — 
(Gautama in Vivadaratnakara, p. 397 ; and in Vivadachinta- 
mani, p. 185.) 

Notes 

The man also may be devoured by dogs— says V ivadaratmkara. 

64. sniT’P *1'#^ 

£frpi«iT: suht 

fifm I i etc. 

64. If a Shudra has recourse to a Brahmana woman, he 
should be wrapped up in straw and thrown into fire ; and the 
woman's head should be shaved, her body sprinkled with 
butter and naked, she should be paraded on the public road on 
an ass. — If a Vaishya has recourse to a Brahmana woman, 
his body should be wrapped up in red grass and thrown 
into fire, and woman’s. .. —If a Ksattriya has . . . Simi- 
larly if a Vaishya has recourse to a Ksattriya wornan ; or if 
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aShudra has recourse to a Vaishya or Ksattriya woman.— 
(Vashistha in Yivadaratnakara, p. 897 ; and in Vivadachinta- 
mani, p. 186.) 

65. w ] 3 sniPift i 

Hr rnr^^^rarr ii 

HI Hifn 3 HT I 

fwrar HHir: stHurf g h 

65. If a Brahmana woman, through infatuation, has 
intercourse with a Shudra, the king should have her devoured 
by dogs. If she has recourse to a Ksattriya or a Vaishya, her 
head shall be shaved and she shall be paraded on an ass. — 
(Yama in Vivadaratnalcara, p. 398 ; and in Vivddachintdmani, 
p. 186.) 

66. I 

fgaHT^BSEiirrHr Hssr^g i 

66. When a woman comes to a man’s house, and having 
excited his concupiscence by touching him and such other 
means, makes advances to him, —it is the woman that should 
be fined ; the fine inflicted on the man being half (of- that 
inflicted upon the woman). The nose, ears and lips of the 
woman shall be cut off and having been paraded in the streets, 
she shall be thrown into water ; or, she may be devoured by 
dogs in a crowded place.— (Yama in Yivadaratnakara, p. 398 ; 
and Yivadachintamani, p. 186 ; Brhaspati, 23, 15-16 ) 

Notes 

The cutting of the nose, etc.— forms an alternative punishment - says 
Vivadachintamani^ 

67, ] =h [ffHigji 

67. The woman who supersedes an impotent husband, 
should be put to death. - (Visnu in Yivadaratnakara, p. 399.) 

Notes 

' Supersedes —has recourse to another vasa..-{Vivadmatriakarvi..) ’ 
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68. If f «TT gtfiT jgf ff 

^I^^ra'Sf %* q^TSp wr II 5 IT^ I 

^?fEpif<Tg^.T qr Simf gt-qi =gr 5 EIT II 

68. If a woman has been enjoyed against her wish, she 
shall be kept guarded in the house, with dirty clothes, lying on 
the ground, being given food just enough to sustain her ; she 
may perform the expiatory penances— the ‘ Krchchhra ’ or the 
‘ Paraka if the man has been of the same caste as herself. 
If the man has been ofan inferior caste, she shall be abandoned 
or put to deatii.- (Brhaspati in Vivadaratnakara, i)- 400.) 

69, ] fi iag-??n; f%i^r sfi®ri: SJTr?gmw«J^ i 

gg’ifT ttstt 5 n 

69. Women who are not independent shall not be arrested 
by the king, in cases of adultery ; as it is the man who is the 
criminal. The king shall make over the woman to her lord, 
who will inflict on her the necessary punishment— (Katy ay an a 
in Vivadaratnakara, p. 400; and in Vivadachiniamani, p. 187.) 

Notes 

. . . ii 

The tran^sIation has followed the interpretation of the commentators. The 
following however would be a more correct rendering of the text — ‘ Women . . . 
criminal. -- They will be punished by their lords ; it is the man whom the king 
should take up (and handle for punishment).* 

70 . fiO giRcrr 1 

trragi; srtgq; wifinf ; gg: ti 

70. If a woman whose husband is away is caught mis- 

behaving, she shall be kept confined till her husband comes 
back. — (Katyayana in Vivadaratnakara, p, 400; and in 
Vivadachiniamani, p. 187.) . 

■71. w^Hg^uf ] jit: i 

Tigg; ci?i JUfiTwl %jn: 11 

71, If a man forcibly violates a woman, the man shall 

be put to death ; no blame attaches to the woman.— (Matsya- 
’pu.rana va Vivadaratnakara, p. 400.) • 
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72. 3 » 

72. If a man has intercourse with a poor woman or a 
widow, with her consent, he does not commit a crime ; but if 
he has done it by force, his entire property shall be con- 
fiscated.— (Matsyapurapa in Vivadaratnakara, p. 401.) 

Notes 

If 8 man has forcible connection with his own unwilling slave-girl who is 
a nurse, he shall be fined 250 Pan as ; if the girl is the slave of another person, 
the middle amercement. -If the girl is a maiden pledged to him, and he defiles 
her himself, or gets her defiled by another man, he loses her price, and shall be 
made to pay a fee to the girl find double the amount of the fee as fine to the 
kmg,—{Artha8hastra, 3,13.) 

Defiling of Maidens 

73. wg 8. 364.] ^is^rei h i 

winf H R!J^?iraT: ii 

73. If a man of equal status violates an unwilling maiden, 
he deserves immediate death ; if he violates a willing one, he 
shall not suffer death.— {Manu, 8. 364.) 


Notes 

* 0/ equal statif s.'— Belonging to the same caste as the girl 

‘ ViolaUa ^—deprives her of her virginity, through sexual intercourse. 

This r^f^rs to cases of non-Brahmana criminals,— says Apararka. 

74. JWigfmr ] ^ h i 

H?T*rt RIH: H 

74. If a man defjles an unwilling maiden, he should be 
put to death immediately; if he defiles a willing maiden, he 
should suffer the first • amercement.— (Matsyapurana in Viva- 
daratnMkctra, p. 401.) 

Notes 

Here also the girl and the man should belong to the same caste,— says 
Vivadaratnakara, 
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75. ] iWWtfg 5|TWl I 

75. If a man has had sexual intercourse with a maiden, 
his entire property should be confiscated and he should be 
demolished.— (Apastamba in Vivadaratnakara, p. 402.) 


Notes 

‘ Demolished f i,e,, banished. This rule refers to cases where the 

belongs to an inferior CRste.-~(Vivddaratnakara, p. 402.) 

76. B. 366.] i 

35^ ?C«n54 (Ssmrsf; f^ti ii 

76. An inferior man having recourse to a superior maiden 
should be put to death ; he who lhas recourse to a maiden 
of equal status shall pay the nuptial fee, if her father so 
wishes. - (Manu, 8. 366.) 


Notes 

This refers to cases where the act has been committed with the consent 
of the maiden. - (Medhatithi and Vivadaratnakara, p 402.)— The maiden may 
have been willing or unwilling.— (Fivadac/t into /wan i, p. 176.) 

* Superior '-in beauty, youth, caste and other points. 

* If the father wishes '—if the father does not accept the nuptial fee, it 
may be paid to the king as fine. - (Medhatithi,) 

As regards the maiden, she may be given to her lover or if she has 
ceased to love him, to some other man. If the man has ceased to love tiie gM, 
he shall be compelled to accept her.— (Medhatithi.) 

The girl must be married to the violator.— (Ftvadac^intdmant, p. 176.) 

77. W!? ] i 

atinwf ?i«w il 

%j?araw^«r w lisff h 

77. If a man has recourse to an unwilling miMden of 
same caste as himself, his two fingers should be <^t off ; — if 
it is maiden of a superior caste, he shill be put to death and 
his entire property confiscated.— There is nothing wrong in a 
man having recourse to a willing maiden of the same caste as 
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himself ; but he has to marry her after having adorned hdr 
and honoured her.— (Narada in Vivaiaratnakara, p. 402 ; and 
i'a, }^i’i}.adachi^tamani, p. 176;) 

Notes 


This refers td cases where the violating has been done by means df twd 
jfingers. What the penalty means is that " two angida ' (inches) of the penis 
shall be cut off -according to Harihara. — ( ViiuidaratMdkaraf p. 402.) 

78. i 

n%>Tm?r II 

78. For violating an unwilling maiden, the punishment is 
the cutting off of two fingers.— If an inferior man has recourse 
to a superior maiden he should be put to death.— If the maid- 
en is of the same status as the man, he should pay her the 
nuptial fee, present her with ornaments and with a double 
dowry, and then marry her. --(Shahkha-Likhita in Vivadarat- 
ndkara, p 402 ; and in Vivadachintamani, p. 176.) 


Notis 


‘ Of the same status ’--and willing {VirndaratmikaTa,) 


(a) For defiling a maiden of one’s own caste, before puberty, - cutting off of 
the hand or a fine of 400.—^ the girl dies, the man should suffer death* -(Arf/ia- 
shastrut 4. 12.) 

" (6) If a man defiles a maiden of his own caste, after puberty, his middle and 
index fingers shall be cut off, or he shall be fined 200 ; and he shall pay damages 
to the father.— If he has done it with her consent, he shall be fined 64 and 
the girl 27 Pa jas.— If the maiden was one whose nuptial fee had already 
been paid by another man, the defiler’s hand shall be cut off, or he shall be fined 
400, and be made td pay the nuptial fee. There would be no offence if the 
girl had waited in vain for the* man to whom she might have been betrothed.— 
If the man has had connection with her by representing himself as the one to 
whom the girlhad been betrothed, he shall be fined 200. -{Art kashmir a, 4. 12.) 

(c) If a man has defiled a betrothed, but virgin, girl, he shall pay a fine of 54 
^cmasy and also the nuptial fee and other expenses incurred by the man to 
'Whom fbe girl had been hetrothedr-iArtkashastraf 4. 12.) 


79., ng. 8. 307.] g JTm: i 

. ' J-.-. ^ ?lf gv:# II 


‘.5 ,?. 
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t9. If a man wantonly defiles a maiden through sheer 
audacity, his fingers should be instantly clipped off, -dr he 
should be made to pay a fine of 600.— (Manu, 8; 367;) 


Notjes 

Even though the maiden may be willing, if her parents and other relatives 
are close by, and their presence is not heeded by the man who, through sheer 
audacity,-and relying upon the maiden’s love for himself- defiles her, then 
either his fingers shall be cut off or he shall be fined 600.— According td some 
people what the text means is that if a man defiles a maiden of alow caste, he 
shall not suffer death -only his fingers shall be cut of£.- (Medhatithi.) 

This refers to a case where a man defiles an unwilling maiden of the same 
caste as himself,— two of his fingers with which he had defiled the girl shall 
be cut off ; or he shall be fined G00.—(Vivddachintdmaiii, p. 176.) 

80. 8. 368.] i 

80. A man of equal status defiling a willing maiden shall 
not suffer amputation of fingers,— he shall be made to pay 
a fine of 200. — (Manu, 8. 368.) 


Notes 

The preceding text refers to a case where the act has been audacious ; the 
present text refers to a case where it has been done secretly, by stealth.— Or 
the meaning of the text may be as follows * If a maiden happens to be in love 
with a certain man, and having had intercourse with him has lost her virginity^— 
then, since the girl was willing, the man, for the crime of defiling her, shall 
pay a fine of 200/ —Or again, the ' defiling' meant here may be taken to stand 
for the touching of the hand or some other part of the body, with the motive 
that if people saw him touching her, they would think that she loved him and 
hence no one else would seek her hand and she would, of necessity, be married 
to him,---iMedhdtithi,) 

The rule refers to girls of inferior status-says Vivadaratnakara (p. 403); 

81. m 8. 369.] firwfri i 

“3 figqf II 

81. If a maiden pollutes another maiden, her fine shall be 
200 ; she shall also pay the double of her nuptial fee and shall 
receive ten lashes.— (Manu, 8 . 369 ; attributed to Narada ifl 
Vivadachintamani, 'p. m.) 

F. 63 
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Notes 

^ Nuptial fee '—The exact amount will depend upon the girl’s beauty dr 
fortune and other qualities. - * Lashes ' -strokes of rope' or creeper. -^-(Medha- 
tithi.) 

' Pollutes '—hy inserting fingers in her private paitB,—{ Vivddac^^^^^ 
mani, p. 171.) 

‘ Double'— of 200, 400 is to be paid towards the nuptial fee of the 

giY],—{Vivadaratnakara, p. 403.) 


(S2. wg 8. 370.] ^ m i 

?mr ii 

82. If a woman pollutes a maiden, she shall be imme- 
diately shaven off, or shall suffer the amputation of her two 
fingers ; and shall also be paraded on an ass.— (Manu, 8. 370.) 


Notes 

* Paraded on an ass,' --This in the case of the shaving of her head.— 
Some people hold that there are three distinct penalties laid down here in view 
of the three castes ; but there is no authority for such a view.— {MedhTitithL) 

The ^ amputation of the fingers ' is meant for cases of repeated offence.— 
{Vivddachintamani, p, 177.) 

(а) If a woman allows herself to be defiled by a woman of the same caste 
as herself she shall be fined 12 Pan as ; the other wmman shall be fined double 
that amount.—If this latter woman has done it without the consent of the girl, 
she shall be fined 100 and also pay the nuptial fee.-— If a girl defiles herself, she 
shall be enslaved by the king. —If any of these crimes is committed outside 
the village, the fine shall be double.— Double of that again if a girl is falsely 
accused of defilement.— (Art/ms/mstra, 4.12.) 

(б) If a man defiles a prostitute's daughter he shall be fined 54 Panas, and 
shall also pay a fee four times this, to the girl's mother.— (A, 4. 12.) 

(c) If a man defiles a slave’s daughter, who is not a slave, he shall be 
fined 24 Panas and he shall also pay a fee and also for her ornaments.— (A rf/ia- 
shastra, 4. 12.) 


83. 8. 365.] ^ I 

83. If a maiden approaches a superior man, she shall not 
be made to pay any fine ; if, however, she courts an inferior 
man, she shall be kept confined in the house. ~ (Manu, 8. 365.) 
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Notes 

‘ Approaches ’ - Has sexual intercourse viit\i.—(Medhatithi.) 

Superior iuuu One whose caste, wealth, character or learning are 

superior to that of her father’s family.— (Jfedl/iatitfti,) 

‘ Courts ’—Tries to have intercourse with.—(Medhdtithi.) 

84. 2. 287.] sppqfrgTnr i 

5 gHf: It 

84. If a man carries away an adorned maiden of the 
same caste as himself, he should suffer the highest amercement; 
if he carries away an unadorned woman of the same caste, he 
should suffer the lowest amercement.— If the maiden is of 
superior caste, he shall suffer death.— (Yajna. 2. 287.) 

Notes 

* Ado7medt*~~ i.e,, dressed and ornamented and made ready for being given 
away to another man, — (y iyada^’a^na/cara, p, 404,) 

(a) If a man forcibly takes away a maiden, he shall be fined 200;— 1,000, 
if the girl was wearing gold ornaments. ™* If the girl has been taken away by 
several persons combined, each of these shall be fined as above. — ( Arthaslidstray 
4. 12.) 

(b) If a man defiles a slave-girl who is fit for being emancipated, he shall be 
fined 12 Fan as and shall also give her clothes and ornaments.— -(Art /taste* i ret. , 
4.12.) 

(c) If the wife of a person gone abroad has misbehaved either with his rela- 
tives or with his servants, ~ she shall ask for her husband’s pardon on his return.— 
If he pardons her, then both the parties shall be let off ; but if the husband does 
not pardon her, then the ears and nose of the woman shall be cut off, and her 
paramour shall suffer death.— (Art/tas/tastra, 4,12.) 

(d) If a man hides his wife^s paramour by putting him up as a. thief, the 
former shall be fined 500 ; if he lets him off after receiving gold from him, he 
shall be fined 4M)0^ —{Arthashastra, 4,12.) 

85. qT^5«Rr2. 288.] ?ir: ii 

85. In the case of maidens of inferior caste, there is 
no offence ; in other cases, punishment should be inflicted. — 
(Yajna. 2. 288.) 

86. 2. 288.] 5 sr^?iT*iT 9i'=r?5r«iT ii 

86. For defiling a maiden of inferior caste, the man’s 
hand shall be cut off ; if the maiden is of superior caste, 
he shall suffer death. —(Yajna. 2. 288.) 
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Notes 

' Band fingers- {Apararka.) 

* ’-by penetrating her private parts with his fingers- (Aparar- 

JcaA 

The meaning is that if a man forcibly ‘ defiles’ an univilling maiden of 
inferior caste by making nail marks, etc., on her body, then his hrnid shall 
be cut off ; but if he * defiles ’—by thrusting his fingers into her private 
parts— a willing maiden (and hence not by force adds BdUtnihhaiti), then his 
fingers shall be cut off and he shall be fined 600, as laid down by Manu, 8. 367.— 
(Mitdk^ard.) 

(a) If a man approaches a Ghandala woman, he shall be branded with 
the mark of a headless human body and banished.— 4. 13.) 

(b) If a Ghandala approaches a nobly-born woman, he shall suffer death ; 
and the woman shall have her ears and nose cut off. 4. 13.) 

(o) If a man has connection with a female ascetic, he shall be fined 24 
Pana$ — If the woman had been willing, she also shall be fined 24 P^vas.— 
{Arthashdstra, 4. 13.) 

{d) If a man has forcible connection with a prostitute, he shall be fined 12 
Pmas.—iArthashdstrat 4. 13.) 

(e) If several men have connection with a single prostitute, each of them 
shall be fined 24 Pastas.— {ArthashdHtr a ^ 4. 13.) 


Intercourse with Unchaste Women 

87. Hsrorfi: 53 : 1 

87. For intercourse with a notoriously unchaste woman 
of the same caste as himself a man should be fined five Kr§na- 
las ; if the woman belongs to a lower caste, the fine shall be 12 
Pawos.— (Yama in Vivadaratnakara, p. 405 ; and in Apar'drka, 

p. 860.) 

88. qr sT«mn: 1 

88. If a man has intercourse with a woman who has 
been previously enjoyed by many men, he is to be punished 
like one who visits prostitutes, not the wives (of others).— 
(Vyasa in VivUdaratndkara^p, ; and in VirUdachintUTnani, 
p.189.) 
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89. 5TR? ] =gr ?rT i 

?gu3Q5>qsT %% sr II 

5 ^>5f : 11 

89. A loose non-Brahmana woman, a prostitute, a maid- 
servant, a loose woman who has left her family (or a slave-girl 
not in the keeping of her master) a man may have intercourse 
with these if they belong to castes lower than his own. If, 
however, any of these happen to be the kept mistress of 
another man, the offence shall be treated like ‘ adultery.’ - 
(Narada in V'ivwiaratnakara, p. 405 ; VlTamitrodaya, p. 510 ; 
Parasharamadhava, p. 320 ; and Mitaksara, 2. 290.) 

Notes 

^ Nii^kasini^ iias been explained as *a loose woman who has left her 
family ' by Vivadaruh^^^^^^ ; but as * a slave-girl not kept by her master ’ 
by PimiskaraHiddhwvat Mtiakmra and VlramU7'odaya, 

90. 2. 290. ] i 

gt113 qs:=qiqRqfiji% II 

90. As regards protected slave-girls or kept mistresses 
(as also prostitutes and unchaste women in general),— even 
though intercourse with them is punishable, for such inter- 
course a man should be fined 50 Panas. —(Yajna. 2. 290.) 


Notes 

Slave-girls are said to be ' protected ' when their master keeps them con- 
iined in his house, in order to guard against their being enjoyed by other men 
and thereby interfering with the performance of their duties towards himself. 
A ' kept mistress ^ is one who is kept by a man for himself and is prevented 
from intercourse with other mQn.--'{Farasharamddhava, p. 319 ; and 
3IUdki^ara , ) 

91. i 

01. For intercourse with the kept mistress of another man, 
the fine is 50 Panas. — (Vyasa in Vivadaratnakarat p. 406; 
ViraMitrodaya, p. 510 ; and Vivadachintamaniy p. 187.) 

92. w 
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92. For forcible connection with a prostitute, the fine 
is 10 Pamas. — (Vyasa in Vivaiaratnakara, p. 406; and in 
Vivadachintamani axidL Viramitrodaya, p. 510.) 

Notes 

‘ Forcible without paying the fee. 

9.S. 2. 291.] sttiiT i 

93. (A) For forcible connection with a slave-girl, the fine 

is 10 Pawas.— (B) If several men have intercourse with an 
unwilling woman, each of them shall be fined 24 Punas.— 
(Yajna. 2. 291.) ' " 


Notes 

There would be no offence if the woman has been paid her dues and e.T- 
pre,ssed her unwillingness only after payment.-(J/f/.uf;rv,,.ra|. 

94. 2. 293.] 31%^! 1 

=^?5rrrT5[f5crjjr> it 

94. A man having unnatural intercourse (with a woman)or 
with a man,— also one having intercourse with a female mendi- 
cant,— shall be fined 40 Panas, - (Yajna. 2. 293.) 


Notes 

If a man has unnatural intercourse with a woman, -or with a man,— he 
shall be fined 250.— (Arthashastra, 4. 13.) 

‘ Mendicant ’—belonging to a heretical sect. 

95 . 11 

95. For connection with a prostitute, the twice-born 
should bejined the same amount as the fee of the prosti- 
tute. -(Narada in Vivadaratnakara, p. 408 ; and in Vivada- 
chintamani, p 188.) 


Notes 

‘ Fee of the prostitute 500 Pauas-says Vivddachintdmani. 



ADULTERY 


50g 

(a) If a man has rescued a woman who has been kidnapped by robbers, 
or was being carried away by a flood, or was abandoned during a famine, or 
has been given up as dead, — he can enjoy her with her consent. If however 
she belongs to a superior caste, or is unwilling, or has children, he shall restore 
her to her husband after receiving adequate compensation from him.— (Art Aa ■ 
shastra, 4. 12.) 


Animals 

96. 2. 289.] Trjgg; STri nr n ii 

96. For intercourse with a cow and a low woman, a 
man should be fined 500 ; and 100 for intercourse with other 
animals.— (Yajfia. 2. 289.) 

97. <?grnnn sEinhwa ii 

97. For connection with animals, a man should be fined 
100 Karsapanas. — (Visnu in Vivadaratnakara, p. 407.) 

98. f n>nn nr i 

08. If a man has connection with an animal other than 
the cow, he shall pay a fine of one Pana and shall be liable 
for the feed of that animal. — (Matsyapurana in Vivaduratna- 
kara, p. 407.) 

99. nrt^ ] q^^nrnraasriRi; «3[!rf sErtr^ I 

Tr«nii ?Trf5S nif i 

99. If a man has connection with an animal, he should 
be fined 100 Panas if with a cow, he should suffer the 
middle amercement. —(Narada in VivUdaratnakara, p. 407; and 
in Vivadachintamani, p. 188.) 


Notes 

For intercourse with a cow, the ShOdra should suffer death, as declared by 
Visnu (see above) ; the fine here laid down is for the Ksattriya and the Vaishya. 
For the BrShmana we have the following rule.— ( Vivadaratnakara.} 
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100. JigsftrfiT; li 

100. For intercourse with a cow, the Brahmana should 
be fined one ‘ Suvarna. (Naradain ViVadaratnakara, p. 408; 
and in Vivadachintamani, p. 188.) 


Notes 

for sexual connection with an animal, the fine shall be 12 Fanas. — (Art ha- 
^kast7^aj 4. 13.) 

[MB.— In connection with Adultery, the law books deal with the Duties 
of man and wife towards each other,— the transg:ression of which is punishable 
like a crime.— Says the Arthashustray 3.8.] : - 

‘ The woman attains majority at 12 and the man at 16 : after tliat if 
they fail in their duty to each other, the woman shall be fined 12, Parras and 
the man 24 Pa ms. ' 

Man’s Duty Towards His Wipe 

101. 24. 4.] i 

101. Women should be employed in looking after income 
and expenditure, in the preparation of food, in the preservation 
of household utensils, in cleanliness and in the tending of fire. - 
(Brhaspati, 24. 4 ; in Vlramitrodaya, p. 519.) 


Notes 

In the event of the wife being put in charge of the maintenance of the 
family, the husband shall hand over to her funds enough to provide for the food 
and clothing for all members of the family, and also something in addition. - (Ar- 
thashastra, 3. 3.) 

102. ng 3. 59.] g5iin=e5r??n:irt: [ 

'sr i 

102. Women shall be ever honoured with ornaments, 
food and clothes,— by men who desire their own welfare ; as 
also at rites and rejoicings.— (Manu, 3. 59.) 

103. wg 9. 11-] ^irt ^ i 
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103. The householder shall employ his wife in the Amass- 
ing of wealth and also its expenditure, in cleanliness, in 
religious ceremonies, in the cOoking of food and in the pre- 
servation of household utensils;— (Manu, 9. 11;) 

104. 1. 82.] i 

104. Women are to be honOui'ed with ornaments, clothing 
and food, by the husband, brother, father, paternal relationss 
father-in-law, mother-in-law, brother-in-law and other rela- 
tions.— (Yajfia. 1. 82.) 

105. *13 9. 74.] lf¥ «Tqkr; sr^^g; i 

105. A man having business may go abroad, after having 
provided for the maintenance of his wife.— (Manu, 9. 74.) 

106. *r3 9. 85-86.] *gT«Tiim#sr ^srr: i 

*r3: ?TsftTg:«rgr ^ i 

106. When twice-born men wed women of' their own as 
well as other castes, their seniority, honour and habitation 
shall be according to the order of their castes.— Of all wives, 
the wife of the man's own caste shalliattend to the husband’s 
personal service, as also to his daily sacred rites.— (Manu, 9. 
85-86.) 

107. (?)] si i 

sTsg 5^siT sf n 

107. So long as he has a wife of the same caste as 
himself, the man shall not have his religious rites performed by 
any other wife ; among the several wives of his own caste also, 
he shall get them done by the seniormost.— (Yajfia. in Viva^ 
daratnakara, p. 419.) 

108. f^] 

^ I ftrsng q sfSigqifq ^wargi i '*wt^ 
I > % 3 i: ^13^1 it 

P. 64 
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108. Where a man has several wives of the same caste as 
himself, he shall perform his religious rites with the senior- 
most among them ; if he has wives of various castes, he 
shall do them with the help of the wife of his Own caste, eveil 
though she be junior. If he has no wife of his own caste* 
he shall do the rites with the help of the wife of the next lower 
caste; the twice -born shall never do it with the Shudra wife.— 
(Visnu in Vivadaratnakara, p. 419.) 

109. i 

'gg; 3^1 nff gr h ii 

^gx fgqg^x s^x II 

f^xx3!i m m f II 

109. A man who has several wives should have the tend- 
ing of the fire and such other services performed by the wife 
belonging to the same caste as himself ; if there are several 
such wives, then by the seniormost among them, if she is not 
in any way despised, - or by that one who may have given birth 
to a heroic son and who is most obedient, and loved, clever, 
pure and of sweet speech ; or he may have the said services 
performed by them by turns ; or they may all divide the duties 
amicably amongst themselves.— (Katyayana in Vivadaratnd- 
kara, p. 420.) 

110. 3. 60 ; 9. 101.] Hffgi wxf^xx ¥i?tf ^xraf i 

^ gst I It 

lid. Where the husband is satisfied - with the wife, and 
the wife with the husband,— in that family alone is prosperity 
lasting. Till death they should remain faithful to one an- 
other.— (Manu, 3. 60 ; 9. 101.) 

111. gxgg^«i (?)] gaxg^;^* gad ii 

111. Where there is mutual good-will between husband 
and wife, there the three ends of man prosper.- (Yajfia. in 
VivadaratnUkara, p. 422.) 
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112. 9. 77.] i 

3reg ?tHr ^?T p^T JT ll 

112. If the wife is inimical to her husband, the husband 
shall bear with her for one year ; after the year he shall wrest 
her property and cease to live with her.-(Manu, 9. 77.) 


Notes 

Though the text speaks of ‘ not living with her, ’ yet all that is meant 
is that he shall chide her. Similarly the ' wresting ' of the property also is for 
the purpose of bringing her to her senses, and it does not mean absolute taking 
away of all her h^\on^mgH.~(Medhatithi.y 


113. srstig^fhj; i 

ii 

113. If a man abandons a wife who is devoted to him, not 
harsh in her speech, clever, good and with children, — he 
should be punished by the king with a heavy fine,— (Narada in 
Vivadarainakara, p. 423 ) 

114. ] i 

114. If a man abandons a faultless wife, he shall suffer 
the penalty prescribed for the thief.— (Visnu in VivMaratnU- 
kara, p. 423.) 

115. I 

^iff qfig; ii 

=ar ?i#?r i 


115. If a wife is addicted to evil ways or of harsh speech, 
or is in the habit of eating before her husband,— her husband 
shall turn her out of the house. If a wife is barren, or gives 
birth to girls only, oris always averse to her husband, — the 
husband may not treat her lovingly. — (Narada in Vivadaratn^- 
fcara, p. 424.) 
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116. 4W«i5i ] sTfsi^ i 

. ?«T5tf^ g^T: mgr: fgjmfgqwrf^sfiH; ii 
gsrgf 91^ ^{hrgi i 

ggsrsii ti 

116. If a wife does not attend to his needs, or is barren, or 
unchaste, or inimical to her husband, or is harsh of speech,— 
wise men always abandon such a wife.— The barren wife 
shall be abandoned after ten years ; she who gives birth to girls 
only, after twelve years ; she whose children are always still- 
born, after fifteen years ; and she who is harsh of speech, 
immediately.— (Baudhay ana in Vivadaratnakara, p. 425.) 


Notes 

If the wife has ceased to bear children after the birth of one, or has given 
birth to no son, he shall wait on her behalf for eight years ; if she gives birth 
to still-born children, ten years ; if she gives birth to girls only, twelve years ; 
after that, desiring a son, he shall take another wife ; but he shall hand over 
to her her stridharia, as also compensation for supersession ; and a fine of 24 
Panas to the king. —{Arthashastra, 3. 2.) 

117. g 

»inT5*Ri5img.r smnsimqprf g n 

117. If a wife procures her abortion, — or has intercourse 
with a man of lower caste, or with a pupil, or with her son,— 
or is addicted to wicked vices,— or is wasteful of money and 
grains, — she shall be abandoned.— (Harita in Vivadaratnakara, 
p. 426.) 

118. R3 (?)] g m i 

118. If a wife is loose in her ways, she shall be aban- 
doned ; for women, there is no corporeal punishment, no 
imprisonment, nor disfiguring ; they should only be aban- 
doned. — (Manu in Vivadaratnakara, p. 426.) 

119. 1. 70.] 
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119. If a wife has become unchaste, the husband shall 
confine her to the house, taking away all her privileges, dirty, 
receiving food only just enough for sustaining her, despised 
and sleeping on the ground. — (Yajna. in Vivadaratnakara, 
p. 426.) 

120. ’9 I 

120. If a wife has been unchaste, her head shall be 
shaven off, she shall be made to sleep on the ground, shall 
be given coarse food and an unsuitable room ; and she shall 
do the work of cleaning dirt and sweeping. — (Narada in 
Vivadaratnakara, p. 426.1 

Wipe’s Duty to Husband 

121 . W 55 . 14)7 — 149.3 1 

121. In girlhood or youth or old age, a woman shall 
never do anything independently by herself.— She shall never 
desire to be separated from her father, husband, or son.— 
(Manu, 5. 147—149.) 

122. ^ I 

122. A woman shall never live in another man’s house, 
when not accompanied by her father, husband or sons.— 
(Brhaspati in Vivadaratnakara, p. 427.) 

123. 1. 86.] 1 

123. The mistress of the house shall never live apart 
from her father, mother, son, brother, father-in-law, mother- 
in-law, maternal uncle or husband. — (Ysjna. in Vivadaratna- 
kara, p. 427.) 

124. ng5. 150.] i 
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124. A woman shall remain always happy, expert in 
household work ; she shall keep her domestic articles clean 
and shall not be wasteful in expenditure, — (Manu in Vivadarat- 
nakara, p. 427.) 

125, l, 83.] ^ fST i 

wj'?r?q?T ii 

125. Keeping all household articles in order, expert in 
household work, happy, averse to undue expenditure, devoted 
to her husband,— she shall salute the feet of her parents-in- 
law.— (Yajna. in Vivadaratnakara, p. 427.) 

126. Hl3rft55t53rH%?jT i 

126. She shall rise before the rest of the family, worship 
the elders, cook food and eat and sleep last,— such is the duty 
of women. — (Brhaspati in Vivadaratnakara, p. 428.) 

127. <Tf^s’«5r, 

«tfeT hhht, 

127. Subserviency, service of husband, co-operating with 
him in religious acts, honouring those whom he honours, not 
visiting other’s house, hatred for those he hates, avoidance 
of evil thoughts, kindly disposition towards him, devotion to 
his work, — such is the duty of women.— (Devala in Vivadarat- 
nakara, p. 428.) 

128. ]3T«r 1 JTg! 

iiJF5n’?tRrj?(roir, 

?T#spRf?qcPtraT, 

II 

128. Duties of woman : —To live in harmony with her 
husband ;-to show reverence to her parents-in-law, to elders, 
todivinities, and to guests ; -to keep household articles in 
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tbod array to maintain saving habits ;-to be careful with 
domestic utensils ; — not to practise witchcraft ; — to observe 
auspicious customs to decorate herself with ornaments 
only when her husband is happy not to resort to the houses 
of strangers ; — not to stand near the door-way or by the 
windows not to act by herself in any matter;— to remain 
subject, in her infancy to her father, in her youth to her 
husband, and in her old age to her sons — (Visnu, 25. 1-13.) 

129. i 

srarivcRrig Uigwrgfig ii 

I 

surai it 

129. ‘ Pure and well-dressed, devoted to husband, of 
sweet speech, not wasteful in expenditure, having children, 
keeping utensils carefully, fond of making offerings, keeping 
house clean and well-arranged, having senses under control, 
avoiding quarrels, not greedy, not deviating from righteousness, 
sympathetic, — I always abide with such women, 0 Ordainer 
of the worlds ! ’ — (says LaksmI).— (Visnu in Vivadaratnakara, 
p. 428.) 

«iv«i5T II 

130. Every morning, cleaning the utensils,— smearing 
the floors and doorsteps with cowdung,— after bath, offering 
of curds, rice, grass-blades and flowers, -saluting parents-in- 
law and other elders, - she shall perform her household duties ; 
—she shall not take her food before having made offerings 
to divinities and lords of elementals and fed her husband, 
except as regards medicines —(Shankha-Likhita in Vivadarat- 
nakara, p. 429.) 

131. fTf 9. 13.] trni i 
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131. Drinking, associating with wicked people; separa- 
tion from her husband, rambling, sleeping and residing in 
other’s house, —these are the six corrupters of women.— 
(Manu, 9. 13.) 


NoT£is 

^ Rambling '—in the market-place for purchasing vegetables, etc.^ and also 
in temples and other phees.— (Med hatithi.) 

Notes from Arthashasxra 

(a) If the wife, on being forbidden, takes herself to a drinking bout she 
shall be fined three Fanas ; if during the day she goes to witness sports or 
dramatic performances by women, 6 Panas ; if to sports and performances by 
men, 12 Panas ; double, if at night. If she goes out of the house while her 
husband is drunk or asleep, or if she does not open the door for her husband, 12 
Panas. --(Arthashastra, 3. 3.) 

(b) If a wmman holds conversation with a man in suspicious places, she shall 
be punished with lashes instead of fines. If a man and woman— even when 
forbidden— exchange small presents, the woman shall be fined 12 Panas ; if 
the presents are heavy 24 Panas ; if they are- valuable, 50 Panas ; for the man 
in each case the fine shall be double,— (Art/ias/iastra, 3. 3.) 

(c) If a woman runs away from her husband's house,— without being ill- 

treated,— she should be fined 6 Panas if she runs away, even after being 
forbidden, 12 Panas ;-if she has gone away into one of the neighbour's houses, 
Q Panas. — (Arthashdstraf Z. 4.) ^ 

(d) If a woman offers accommodation to a neighbour, or alms to a 
beggar, or receives commodities from traders, she is to be fined 12 Panas ; — 
if she does it even after being forbidden, 250 Panas.— (Arthashastra, 3. 4.) 

(e) If a man offers accommodation to the runaway wife of another man,-- 
except in times of distress,— he should be fined lOO Panas he did it in 
ignorance, or if the woman entered the house in spite of his telling her not 
to come in, then the man incurs no guilt.— (Art /ms/iaatra, 3. 4.) 

. (/) If she has been ill-treated by her husband, a woman may seek shelter 
in the house of her husband's relatives, or a well-to-do co-villager, or a female 
ascetic, or her own relatives -provided there are no males in that house; or 
to the house of a relative she may go, even though there be males there,— There 
would be nothing wrong in a woman going to the house of a relative, on such 
occasions as that of death in that family, or sickness, or some calamity, or 
childbirth. If the husband forbids her going in such cases, he is to be fined 
12 Panas. 

ig) If running away from her husband's house, a woman goes to another 
village, she is to be fined 12 Panas . — If she has gone out with a man with whom 
she might have intercourse, she shall be fined 24 Panas and be deprived of all the 
privileges of a wife ;~™the man with whom she has gone out shall be fined 250 
Panas, if he belongs to the same caste as the woman ; 500 Panas if he belongs 
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to a lower caste; If he is related to the woman, he suffers no punishment ; but 
if he has gone with her after having been forbidden by the husband, he shall 
be fined half the amount prescribed obo^e—iArthashastra, 3. 4.) 

{h) On the road, if she retires to an out of the way place, and in the 
company of a suspicious character or Of one whom she has been forbidden to 
meet,— then she has to suffer the penalties prescribed for Adultery.— (Art fea- 
shastra, 3. 4.) 

(i) If a maiden has been married by one of the righteous forms of marriage, 
and the bridegroom has gone abroad without telling her (and before she had 
connection with him) and nothing is heard of him, she shall wait for him for seven 
‘ monthly courses ' ,* for one year, if he is heard of if he has gone away after 
telling her, and nothing is heard of him, then she shall await him for five 
‘monthly courses’; for ten, if he has been heard of ;-ifhe has gone away 
after having paid only part of the nuptial fee and is not heard of, he shall be 
awaited for three ‘ monthly courses * for seven, if he is heard of if he 
has gone away after having fully paid up the nuptial fee, and is not heard 
of, he shall be awaited for ‘ five monthly courses ’ ; for ten, if he has been 
heard of after the lapse of the aforesaid period, having obtained the 
permission of righteous persons, she may select a husband of her own choice.— 
{Arthashastra, 3, 4.) 

(i) If the husband has gone abroad for a very long time, or has become a 
renunciate, or has died,— the wife shall wait for him for seven ‘ monthly 
courses ' ; — for a year if she has had a child. After that she may have recourse 
to her husband's younger, uterine brother ; if there are several such brothers, 
then she shall take to the one next to her husband, or to one who may be the 
most righteous among them, or the one who may be the most capable to support 
a family, or the youngest, or the one who may be unmarried. In the absence 
of any such brothers, she may go to any other kind of her husband’s brothers, 
or his nearest relative. - If she has recourse to any other man, apart from these, 
she shall suffer the penalty prescribed for Adultery,— (ArttosMstra, 3. 4.) 

{k) When the husband has gone abroad promising to return soon, his wife 
shall wait for him for one year, if she has had no children,— for more than a year, 
if she has had children ; for twice this time, if he has gone after having made 
adequate provision for her.— If she has not been provided for by the husband, 
she may be supported by well-settled householders.— After the lapse of the 
said period, she shall be supported by her husband's relatives for four or eight 
years ; after that, they shall take from out of her property what they may have 
spent on her maintenance, and send her over to her father's relatives. - {Artha* 
s/iastra, 3. 4.) 

(Z) If the husband is a Brahmana and has gone abroad for study, the wifi 
shall wait for him for ten years, if she has had no child ; for twelve years, if she 
has had a husband is the king’s officer and has gone abroad on duty^ 

he shall be awaited as as he lives.-If after the lapse of the af«>r€said or 
twelve years, she bears a child from a man of the same caste as herself, she is not 
tb be held guilty. —In the event of her relatives being unable, and other well-to- 
db householders bein^ unwilling, to support her, she may choose any man for the 
sake of her maintenance.— (ArifeasMstrUf 3. 4.) 

65 , 
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I32i *13 9. 75.] 3?^ 5ftw%«r*raif^gt i 

i&2. Where the husband has gone abroad after making 
provision for her maintenance, she shall live on, .firmly devot- 
ed to restraint. If he has gone without providing for her, 
she shall ihaintain herself by unobjectionable industries — 
(Manu, 9. 75.) 


Notes 

‘ UnohjecfAonable industries/ such as spinning, lace-making and the 
like. The ‘ objectionable ^ industries are the making of fans and such things.— 
{MedhdtithL) 

133. 1. 84. ] ^17 i 

5-T*?r ii 

1S3. Sporting, adornment of the body, visiting assemblies 
and places of amusement, laughing, visiting other’s houses,— 
all this should be avoided by a woman whose husband is 
absent.— (Yajfia. 1. 84 ; in Vivadaratnakara, p. 438.) 


134. sraM I 

sr fafg; sdfa# u 

134. Toilet, dancing, singing, visiting assemblies and 
places of amusement, meat-eating, wine-drinking,— all this 
should not be done during the husband's absence. -(Brhaspati 
in Vivadaratnakara, p. 439.) 

135. 25. 14.J aiiqiq qrr II 

1, husband, she shall preserve 

er chastity or ascend the funeral pyre after him.— (Visnu, 
25. 14 ; m Vivadaratnakara, p. 443.) 

136. if?q% ] ^7qwT*if^7^i smrqq ®qqftq?rr i 


..k. *»« b® ®nstah% devoted to fasts and 

tTsTr • ^ ‘v ““-“"tolled and charitable - 

(Brhaspati in Ftvadarat^tafcam, p. 448 .) 
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137. 8. 157—165.] ^ 5 i 

n 5 simifir ^ qupr 3 11 

qtufftriTrRqn^ ■^pgri %irn 3ir=qTf^qfl 1 
qf^* qi *iif^rqql% Ti%raT>tf^gm 11 

X X II 


137. Well might she macerate her body by means 
of pure flowers, roots and fruits ; but she should not even 
mention the name of another man, after her husband is 
dead ; — till her death she should remain patient, self-controlled 
and chaste . . . She should not fail in her duty towards her hus- 
band, having her thought, speech and body well- con trolled. — 
Such a woman is called ‘ good.' — (Manu, 8. 157—165.) 


138. 442.] ^twTqM'?qn?r*r3'jRrq55rf^^ti«r5ft5n 


wqtft m^q?qT%qf?»ftqiRr 



138. All those women who are desirous of acquiring 
special merit for their husbands and for themselves are entitled 
to ‘ self-immolation ’ either with, or after, their husbands ; — 
but not those who are carrying or have young children and. 
such others.— (Fivodarai^zS/cam, p. 442.) 

139. rri 9. 59.] ^ifqw^T^r %qT 1 

sr^Hrnsf^ppqrsqr sssriR^q qf^^ 11 


139. On failure of issue, the woman, on being authorised, 
may obtain, in the proper manner, the desired offspring, 
either from her younger brother-in-law or from a Sapinda . — 
(Manu, 9. 59 ; 'also Yajna., Yama, Narada, all in VivadaratnU- 
kara, pp. 445—447.) 


Notes 

The ' authorisation ’ is to be done by the -widow’s elders,—i.e.,'her father- 
in-law, mother-in-law and so forth. This text, along with the following which 
contradicts it, has been taken as making the practiee of Niyoga optional.— 
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140. 9. 64.] sii5?rf^TRC snd i 

d f^^nrr w f^g: ^isrRRjj: it 

140.. By twice-born persons, the woman shall not be 
‘ authorised ’ in regard to another person. If they do, they 
violate the eternal law.— (Manu, 9. 64.) 

141. 1 *re: I 

sRsft' '#•' ii 

141. When the husband is lost, or becomes a renunciate, 
or becomes impotent or an outcast, or is afflicted with a fatal 
disease C rajalcilvisl’), is so explained,— or gone to the other 
world,— he may be abandoned by the woman.— (Devala in 
Vivadaratnakara, p. 447 ; NSrada, 12. 97.) 

142. ^ ^ ^ «i%3C I 

142. On the death of the husband,— or even when he is 
alive,— for the sake of progeny, the woman may have 
another husband ; but in this she cannot take action on her 
own account.— (Devala in VivadaratnUkara, p. 447.) 

143. snirejl stH^h i 

^ qrglswf n 

H 51 ^ I 

f^^kcrtsSRj^PIT: II 

3lk% ?irjn7T5$ ^ %mt> f%iw: 1 

143. When a man has gone abroad, and is not heard of, 
his wife, if she is a Brahmana, shall wait for him for eight 
years,— but only for four years, if she is childless,— and after 
that she may have recourse to another husband. If she is 
a K§attriya, she shall wait for six years,— or for three years, 
if childless. — If she is a Vaishya she is to wait for four years, — 
for two years if childless.— For the Shudra there is no restric- 
tion regarding time, especially when she is childless ; the most 
that she may wait is a year.— If the husband be alive and 
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heard of, the time-limit for waiting is to be doubled. — (Narada, 
12. 98-100 ; Devala in Vivadaratnakara, p. 448.) 


Notes 

On the strength of Brhaspati’s declarations, such practices as those mentioned 
here and in Manu regarding Niyogaj are not applicable to the present age, — says 
Vivadaratiiakara iig. 44:9), 

(а) If her husband has degraded himself, or gone abroad, or, has committed 
a crime against the king, or has committed murder, or has become an outcast 
or impotent,— the woman may abandon lcdm.—(Arthashdstra, 3. 2.) 

(б) If the man seeks to be relieved of his wife, he should give her all that 
belongs to her and so free himself. If however the wife seeks deliverance from 
the husband, he shall not give her her Stridhana.— Bnt such deliverance is 
permissible only in the cases where the marriage has been in the unrighteous 
form {A sura and the rest ) ; never in cases of a righteousmarriage.— 
{Arthashastraf 3. 3.) 

Re-marriage op Women 

144. 12. 45 -52.] 'R’ipti: %!T?cgwTT; sfhfiT i 

aram srlTfiT gjr: ii 

g?!! ?it ii 

^ grs=«tliif I 

icftqT ?ir sr^slf^crT ii 

# si^^rRsr^i^rT m g i 

JUTOT ^TT (I 
«iT Huft g I 

m ii 

35qrai?ni:5IT5fq?^ ^S^fTT II 

144. Besides the lawful wives, seven other kinds of wives 
have been mentioned, who have been previously enjoyed by 
another man : Among these seven, three have been called 
‘ Remarried ’ {Punarhhu) and four, ‘ Wanton ’ (Svairini). 
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(a) A maiden not deflowered, but joined to a man by the joining 
of hands, if married to another man, is the first kind of ‘ re- 
married woman ’ ; in her case the marriage ceremony is per- 
formed once more in the second case, ib) One who, after 
having left the husband of her youth, betakes herself 
to another man, returns to the house of her former husband, 
is called the second kind of ‘ remarried woman.’ (c) When a 
woman, on failure of brothers-in-law, is delivered by her rela- 
tions to a SwpvnMoi the same caste, she is the third kind of 
‘ remarried woman.' {d) When a woman, whether with or with- 
out children, goes to live with another man through love,— 
though her husband is alive,— she is the first kind of ‘ wanton 
woman.’ (e) When a woman, — after the death of her husband, 
rejects her brother-in-law or other relations who have come to 
her, and unites herself with a stranger through love, she is 
called the second kind of ‘wanton woman.’ (/) One who, 
having come from a foreign country,— or having been pur- 
chased with money, - or being oppressed with hunger or thirst- 
gives herself up to a man, saying ‘I am thine,’ — she is the 
third ‘kind of ‘ wanton woman.’ (g) When a woman, after 
having been given in marriage by her elders, in a manner cor- 
responding with the usages of her country, is afterwards 
married to another man in an improper manner, she is the 
last kind of ‘ wanton woman.’— (Narada, 12. 45—52; in Vivada- 
ratnakara, pp. 450-451.) 

U5. 5. 162.] 51 I 

145. For good women, a second husband is nowhere 
ordained.— (Manu, 5. 162.) 

146. 5. 163.] ®rT i 

tJi II 

146. She who, having abandoned her own husband who 
is inferior, has recourse to another person who is superior, 
becomes contemptible in this world and is called a ‘ rema.rried 
woman.’ — ^(Manu, 5 163.) 

147. 1. 57 .] gif: i 

^TTRi: H • 
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i4^. The ‘ remarried woman ’ is of two kinds : (1) One 
who has already had sexual intercourse before marriage (to 
either the same or another man), and (2) one who has not had 
sexual intercourse but had only been married to one man before 
being married to the second man- — The ‘ wanton woman ’ is she 
who abandons her husband and betakes herself to another man 
of the same caste as herself, through love (without being 
married to him). — (Yajna. 1. 57.) 



CHAPTER XIX 

MANSLAUGHTER AND OTHER CRIMES 
Definitions 

1. STIT? 14. 6.] i 

srmn’RTPi «rs=gT»5ra[: ^TEg^JiRTfwj: ii 

1. Killing a man by poison, weapons or other means, 
making advances to another man’s wife, and whatever other 
life-encompassing crimes may be imagined,— is called ‘ Crime 
of the Highest Degree.’— (Narada, 14. 6; in VivMaratnUkara, 
p. 349.) 

2. i 

RTf ^ II 

2. Man-slaughter, Theft, making advances to another 
man’s wife, and Assault (Abuse* and Hurt) are the four forms 
of crime.— (Brhaspati in SmrtichandriM, p. 722 ; Narada, 14. 2.) 

Penalties 

3. *TR^ 14, 7—9.] ^ 5i«RWT mmv - 1 

II 

8. The punishment inflicted must be proportionate to 
the heaviness of the crime committed ; but it shall not be less 
than a hundred for a crime of the first degree, not less than 
five hundred for a crime of the middle degree ; corporal 
punishment, confiscation of the entire property, banishment, 
branding and amputation of the offending limb are also pre- 
scribed fOr crimes of the highest degree.— (NSrada, 14. 7—9} in 
VivUdaratnakara,p.^l.) 
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Notes 

The exact penalty to be inflicted shall depend upon the character of the 
person convicted.— p. 351,> 

4. sflif j :?ireiT af'aiTr: SRR!l?i: n 

4. For those who commit crimes of the worst kind, there 
is no fine ; they should be punished with corporal punishment 
and death.— (Narada in Smrtichandrika, p. 722.) 

5. 2. 232-233.] ’srriHHrfatf i 

=9 I 

'Tf iwrftl^t 5co;i- u 

5. One who insults or disobeys his elders, one who strikes 
his elder brother’s wife, one who does not give what he has 
promised, one who breaks into a sealed room, one who does 
injury to his neighbours, relations and others,— each one of 
these shall be fined 50 Panas. — (Yajna. 2. 232-233.) 

Notes 

‘ And others ' — includes inhabitants of the same village and of the same 
country— (iWttaA; Sara) ; — other good men— (-4pardr^a). 

6. 234 — 237.] i 

?nm f g; it 

m«rR»inaTqgrrft il 

6. One who without justification, has intercourse with 
a widow, one who does not respond to a call for help, one 
who calls for help without any grounds, a Chandala who wil- 
fully touches superior men, one who feeds ShQdra mendicants at 
rites in honour of Gods and Pitrs, one who takes an improper 
oath, one who does a work for which he is not qualified, one 

P. 66 
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who has deprived bulls (or trees) and other small animals of 
their virility, one who deals dishonestly with a common property, 
one who destroys the embryo of a slave-girl, - as also any one 
from among the following (father and son, sister and brother, 
tmsband and wife, teacher and pupil) who forsakes another 
without the latter being an outcast ; each one of these should 
be fined 100 Panas. — (Yajna. 2. 234—237.) 

Notes 

^ Trees * is another reading for ‘ bulls/ Trees are said to be deprived of 
their virility when, by means of the injection of certain medicines, they are 
rendered Incapable of bearing fruit.— -(F^va^Zara^na^'ara, p» 355.) 

7. 5. 1 1 1—119.] ^ ^ 

7. A fine of 100 Panas for falsely denying the possession 
of common property; for not delivering what has been sent (for 
a God or a Brahmana) ; also for father and son, teacher and 
pupil, saerificer an dofiiciating priest,— if one should forsake the 
other, provided that he has not become ' an outcast ; also for 
hospitably entertaining a Shudra or religious ascetic at an 
oblation to the Gods or to the Pitrs ; also for following an un- 
lawful occupation ; and for breaking open a house on which 
seal has been laid ; for making an oath without being asked 
to do so ; for depriving cattle of their virility. ~(Vi§nu, 
5. Ill- 119 ; in Vivadaratnakara, p. 354.) 

8. «18. 388.] jnsef ii 

8. If a saerificer forsakes the officiating priest, and if an 
officiating priest forsakes the saerificer,— each being able to 
do the work and free from disqualifications,— his punishment 
shah be 100.-(Manu, 8. 388.) 

' ■ Notes 

This rule is applicable, not only to the ease of the Sactificer and the Priest, 
but also to that of the Teacher and the Pupil ; as Gautama says ( 21 . 12 - 13 )—' The 
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Priest and the Preceptor are to be forsaken only if they are deficient in learning, 
or happen to serve an outcast ; by forsaking them otherwise, one becomes an 

o\Ae&st.—iMedhatithi.) ■ 

9. 8. 389.] Him ftciT # h % i 

9. Neither the mother, nor the father, nor the wife, nor 
the son, deserves to be forsaken ; he who forsakes these, un- 
less they are outcasts, should be fined 600.-{Manu, 8. 389.) 


Notes 

As regards the mother Shat^tapa has declared that * to the son the mother 
never becomes an outcast/ — The ‘ forsaking " of the mother would consist in 
turning her out of the house ; that of the outcast wife would consist in giving 
up all intercourse with her and forbidding her to do household work ; but food 
and clothing should continue to be given.— {Medhatithi. ) 

The punishment here laid down is for one who has forsaken all the persons 
named-says Apardrka (p. 823). 

‘ Forsakes f.e., omits to do the honour that is their due.— The punish- 
ment here laid down is for a man who, while cognizant of what is right and 
wrong, forsakes anyone of the persons mentioned,— {Vivadaratnakaraf 
p. 357.) 

‘ Forsakes omits to supply them with food and clothing.—(y'ivadc&- 

chintamaai, p. 154.) 

10. ] ST 5^; i war 

I nrar i ^«ii 

I saw ^trswissir! i « 

%is!f scTfuj; ii 

10. The son should never seek separation from his mother 
and father ; he shall maintain them. The mother should never 
be forsaken ; so also the father and also Sapindas with good 
qualities. If one forsakes them, unless they are outcast, one 
shall be fined 200. - (Shankha-Likhita in Apararka, p. 823 ; in 
VivadaratnUkara, p. 357.) 

11. ] 5T ^ 
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11. One should never insult the mother, the father or 
the teacher ; if he does, his (offending) limb should be cutoff. — 
(Shahkha-Likhita in Vivadaratnakara, p. 358 ; in Vivada- 
chintamani, p. 155 ; and in Apamrka, p. 823.) 


Notes 

‘ Insult ' here stands for striking with the feet ; the limb to be cut off is 
the one with which he has ivadaratnakara and Apamrka^) 


12. 5. 91 —97.] ^ 

whnrr- 

^ ^ '?r^3ir5r: i 

12. He who does not make way for one for whom way 
should be made, shall be fined 25 Kar§apanas ; the same for 
omitting to offer a seat to one to whom it should be offered ; for 
neglecting to worship one who should be worshipped ; for 
neglecting to invite a BrShmana neighbour, or for offering 
him no food when invited. He who refuses to eat, after 
having received and accepted an invitation shall pay a gold 
Md^aka as fine, to the king and also double the quantity of 
food to the host. — (Visnu, 5. 91—97.) 


13. 8. 392.; 




13. If at a festival twenty twice-born men have been in- 
vited, a Brahmana does not entertain his frontal and back 
neighbours who are quite worthy, he should be fined one (gold) 
Mofa.— (Manu, 8. 392.) 


Notes 

The * meant here is of gold (Medhatithi) ;—oi silver (Fitia- 

daratnakaraf p. 358). 

^ Does not entertain*--* dkttQY having inyite<J them to the festival in his 
bouse * --adds 
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14. stJIjtI i 

14. If a Brahmana invited to receive a gift fails to go, 
without sufficient reason, he shall be fined 108 Pams.— 
(Matsyapurana in Vivadaratnakara, p. 355.) 

1 5. ^r^l: q?ifT?^?)r I 

15. If the toll-collector at river-crossings realises the 
toll due on dry land, he shall be fined 10 Panas. — (Matsya- 
purana in VivadaratnUkara, v- 355.) 


16. 8. 393 .] 1 

Trf^^»3[ II 

16. The Vedic scholar, who does not entertain a worthy 
Vedic scholar at auspicious rites, should be made to pay twice 
the quantity of the meal and also a Mdsa of gold — (Manu, 
8. 393.) 


Notes 

This refers to persons who are not neighbours ; it pertains to feliow-stu- 
dents,— * rites'— at which twenty men are ied, — ^ Twice the 

(juantity of the meal ' is to be given to the fellow-scholar, and the ^ Ma^a of 
gold' to the king, as fine.—iMedhdtithi.) 

17. 51 I ^ 

. ^iqfq53n^ 

I 


17. One should not be a witness in a dispute between 
father and son; if one does, one should he&nedZKarsapanas.— 
He who comes between them should be fined 108.—(Shankha- 
Likhita in 4pararA:a, p. 824.) 

18. 5 . 120-121.] %sg^t>'5ratf%5!ri i 
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18. The fine for witnesses in a dispute between father 
and son shall be 10 Panas. For one who acts as surety for the 
parties,— in a dispute between father and son,— shall suffer the 
highest amercement, — (Visnu, 5, 120-121 ; in Apararka,^. 824.) 


Notes 

‘ Surety^— The word rendered thus is ^ antarej* which has been explained 
as ‘ surety ' in Afararka on Yn jaa. 2. 239 ; according to Vimdaratnakara, 
however, the meaning is ^ one who comes between them and incites the quarrel/ 

19. 2. 239.] 1 

«n=ci^ g i 

19. Those who agree to become witnesses in a dispute 
between father and son, should be fined 3 Panas ; and one 
who'comes between them (as surety) in such a dispute shall be 
fined 24 Fams.-— (Yajfla. 2. 239.) 


Notes 

* Surety ' - for the wager that may have been laid by the parties— 

^ara) ,*— for the payment of the amount under dispute— 

* Agree to be witnesses '—without trying to settle the dispute ; and in 
reality helping to aggravate it.— ar a.) 

This same rule refers also to disputes between husband and wife and such 
other relatives.— (Mitakqara.) 

20 . f%^5. 98 — 103. ] miwRJi gg’ajfg.i 

scrih; i gt-jr: 1 q-firjf 

SWHHTfHH; II 

20. He who insults, a Brahmana by offering him uneatable 
food shall be fined 1& ‘ Suvarnas.’ — He who offers him such 
food as would make him lose his caste, shall be fined 100 
‘ Suvarnas.’— For offering spirituous liquor, he shall be 
put to death.— If he insults a Ksattriya in the same 
manner, the fine shall be half ; half of that again in the case 
of insulting a Vaishya ; in that of Shudra, the first amerce- 
ment.— (Visnu, 5. 98—103 ; in VivadaratnUkara, p. 360 ; and 
in Vivadachintamanif p. 155,) 
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Notes 

This refers to cases where the persons insulted are possessed of specially 
good qualities. — ( V ivadaratnakara. ) 

21 . 2. 295.] %f i 

^=7 sisiw II 

21. For insulting a Brahmana by offering him uneatable 
food, one should suffer the highest amercement ; for insulting 
a Ksattriya, the middle amercement ; for insulting a Vaishya, 
the lowest amercement ; and half of that for insulting a 
Shudra.— (Yajfia. 2. 295.) 


Notes 

‘ Half ’ — i.e., 126 Panas.—lVivadachintamani, p. 155.) 


22. *13 (?) ] i 

22. A man who makes a Vaishya or a Ksattriya or a 
Brahmana eat or drink what should not be eaten or drunk 
should suffer the lowest, the middle or the highest amerce- 
ment respectively, — and in the case of a Shudra, the fine 
should be 54 Panas. Those who themselves eat such food 
as should not be eaten should be banished from the kingdom.— 
(Manu in Vivadaratnakara, p. 361.) 

Notes 

This refers to such Vaishya, etc., as’are not possessed of high qualifications— 
{Vivadaratnakara, p. 311);— to very low class of ShMraa—iVivddachintd^ 
niani, p. 165.) 

23. 5 . 173. ] 11 

23. The man who eats such food as leads to loss of caste 
should be banished.— (Vi§nu, 5. 173 ; in Vivadaratnakara, 
p. 362; and in Apararka, p. 821.) 
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24. 2. 300.] 3nT ^nar; i 

^qsftsjT •ei^ 55 ^ 5Ttgie5#f^fl[ It 

24. A man who declares his wife’s paramour to be a 
thief should be fined 500 ; if he receives a bribe from him and 
permits him to escape should be fined eight times that 
amount.— (Yajna. 2. 300.) 




When a man is caught in a house who happens to be the paramour of a lady 
of the family, if the master of the house, for the purpose of saving his family 
from d^grace, declares him to be a thief who has come to steal, that master is to 
be fined 500; and 4,000, If he permits the man to escape on receiving a bribe 
trom him.-{Vvoado.ratnakara, p. 362 ; Vivadachintamani, p. 156 ) 


25. 2. 302.] 1 

25. One who sells clothes obtained from dead bodies, one 
who strikes his teacher, and one who rides on the king’s ’con- 
veyances or sits on the king’s seat, - should suffer the middle 
amercement.— (Yajna. 2. 302.) 


Notes 


Rides sits * —without the king’s permission. — * Sells 
their real character. — {Vivadaratndkara, p, 362 ) 


’—without declaring 


26. ^ 9. 290.] ^ , 

26. In all cases of malevolent rites, the fine shall be 200 • 
as also m a case of magic spell by persons not related j as also 
m those of various kinds of sorcery— (Manu, 9. 290.) 

Note^ 

th^the punishment shall be the same as in the case of ‘ * 

(Medhttithi.) /■ *" case of man-slaughter.’- 

The performance of thesd rites is a crime when airr.0.1 
Who has done no wrong-says Vivddamtnakara (p. 362 ). ^ ^ 
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27. ng 9. 286.] rmT 1 

27. For adulterating unadulterated commodities, and 
for breaking or wrongly boring gems, the punishment shall 
be the first amercement— 'Manu, 9. 286.) 

Notes 

‘ Gems ' are classed as * good,’ ^ bad/ and ' indifferent ’ ; the punishment 
therefore shall be regulated in accordance with the class to which the gem in 
question may belong ; in the case of ‘ bad ' gems, the fine shall be the lowest 
amercement ; in that of * indifferent ' gems, the middle amercement ; and in 
that of ' good ' gems, the highest amercement. (Me ihdtithi,) 

28. Hg 10. 96.] 1 

H TTsrr 11 

28. If a man of low caste, through greed, subsists by the 
occupations of his superiors, - him the king shall deprive of 
his property and quickly banish him.— Manu, 10. 96.) 

29. 2. 303. ] sft^Tsssurdi gn: 1 

29. If a Shudra subsists by disguising himself as a Brah- 
mana, he should be fined 800. -(Yajna. 2. 303.) 

Notes 

If, through the disguise, he contracts marriage* relationships with BrShmanas, 
he shall suffer death, “-(Apa'mr/ra.) 

30. Hg 9. 285.] RfHHXsir ^ 1 

gg ni 13==^ •at |i 

30. He who destroys a crossing, a flag, a pole or images, 
shall repair the whole of it and shall pay a fine of 500.— 
(Manu, 9. 285.) 

Notes 

' Cro^f a ing '-a contrivance by which people cross over waterways.— 
{MedhdtithL) This refers to the case of crude images— says Vivadaratna- 
kara ip. B64). 

P. 67 
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31 . EBtfJTRJT ] sr%Trf ?i% i 

^ f^ssrrg; iri'g^inj; hh; ii 

31. A man who steals, breaks or burns the image of 
gods,— or demolishes a temple,- should suffer the first amerce- 
ment. (Katyayana in Vivadaratnakara, p. 364 ; and in Vivada- 
chintamani, p. 157.) 

32. 174.] tsrar%*rT- 

S'gilHTf ^ 11 

32, One who sells uneatable food, or such things as should 
not be sold,-or breaks the image of a god,- should suflTer 
the highest amercement. -(Visnu, 5. 174; in Vivadaratnakara, 
p. 364 ; Vivadachintamani, p. 158; and in Apararka., p. 822.1 

33. sHfiJir: cfsit | 

Hrn gsr?w?sric% ^ig-r ii 

33. If a BrShmana, deviating from the right path, sells 
what should not be sold, the king shall bring him to the right 
path by means of heavy punishment.— (Narada in Vivadarat- 
nakara, p. 364 ; and in Apararka, p. 822.) 

34. For the breaking of images, gardens, wells, bridges, 
flags, dams or drinking pits, the man should be made to 
repam thein and to pay a fine of 108.-(Shankha-Likhita in 
Vivadaratnakara, p, 364; and in Vivadachintamani, p. 168. ) 

Notes 

This refers to the breaking of images of superior quality ; for the images 
of inferior quality, see 30 above. — ( Vivadaratnakara ^ p. 364.) 

35. ] , 

, dams-the king shall put to 

death.— (Visnu m Vivadaratnakara, p, 365 ; and in Vivada- 
chintamani, p. 158.) 

; ■ Notes 

This refers to larpe dams.- { FwadacAiwrawaaf, p. 158.) 
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36. 9. 281.] I 

gT'53iqf ftrfsng: h i 

36. If a man takes away the water of an ancient tank— or 
cuts off its supply of water, — he shall suffer the lowest amerce- 
ment. —'Mana, 9. 281.) 

37. 9. 279.] ffeng), wi i 

trgrf^ srRt^tffqfg; ?n5[ ii 

37. If a man breaks open a tank, he shall be slain in 
water, or by a simple form of death ; or he may repair the 
damage and suffer the highest amercement —(Manu, 9. 279.) 


38. 

sfi ] I 

38. For breaking a tank or a pond or a waterpit,— for 
spoiling a path or liquids, — for giving as a slave-girl one who 
is not a slave, — either death or cutting off of the limb. — 
(Shahkha-Likhita in Vivadaratnakara, p. 365 ; and in VivUda- 
chintamani, p. 165.) 

Notes 

^ Spoiling a path ' - consists in scattering sharp nails or thorns over it. -- 
( Viv a d arat na kam . ) 


39. 2. 278.] i 

fegrr ii 

39. A woman who is very unchaste, or has killed a man, 
or has broken a dam, — shall have a piece of stone tied round 
her neck and be drowned in water ; provided she is not with 
child.-CYSjfia. 2. 278.) 

40. *iiireRqiEr 2. 279.] i%qrTfjT^ qfegg^arTqtqsriiTqgftH: i 

40. A woman who has administered poison, or has set 
fire, or has killed her husband or her elder or her child, should 
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have her ears, hands and nose cut off and then gored to death 
by bulls [provided she is not with child]. — (Yajna. 2. 279.) 

Notes 

* Set fire* --to 0 . house in the village.— ^ 7)ieans of bulls* —she shall 
have her legs tied to the bulls and dragged by them to death.— 

and Apararka.) Apararka reads * prarasayet * (though it notes and explains 
the other reading ‘ pramapayet * also), and explains it as ^ she shall be placed 
upon a bull and banished from the country.' 

* Provided y etc,*— This proviso contained in the preceding text has to be 
construed here also,— (ikritaA:$a?'a.) 

41. I 

^-crr: : it 

41. Those who set fire to houses, thieves, murderers 
and subordinate murderers should suffer corporal punish- 
ment. -(Yama in VivMaratnakara, p. 366.) 

42. 2. 282.] I 

42. Those who set fire to fields, houses, forests, pas- 
ture-lands or threshing enclosures, and those who have inter- 
course with the king’s wives shall be burnt in burning mats. - 
(Yajna. 2. 282.) 


Notes 

‘ jPifiWs with ripe corns standing.- * Forcsfs’—ov gardens.— (iV/ttiiii:- 
5«ra.) 

43. ] sri^r? i 

Hm STT'g^Jiq; II 

43. One who breaks a wall, or pierces it, or pulls it 
down, -and one who dams up a waterway,— shall suffer the 
lowest amercement.— (Katyayana in VivadaratnUkara, p. 367.) 

44. H5 9. 289.] ^ "rf^^anirf ^ I 

fT^Wrf ^ StWIH^ II 

44. He who breaks a wall, or fills-up a ditch, or breaks 

a gate shall be instantly banished.— (Manu, 0. 289.) 
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45. 315 9. 275 . ] i 

45. Those who rob the king’s treasury, those who are 
disaffected towards him, and those who conspire with his 
enemies,— the king shall strike with various forms of punish- 
ment. (Manu, 9, 275.) 


Notes 

* Disaffected^ etcf—e.g.j those who obstruct the king’s efforts to import 
rare articles : such as the coal-black horse which is rare for Easterners, or the 
elephant which is rare for the Northerners : -or try to turn his friends into 
enemies, and so forth. — The punishment need not be death in all these cases.— 
{Medhatithi.) 


46. ftg 7 . 1 24. ] ^ i 

?T3TT ii 

46, Those wicked-minded officials who receive bribes 
from men of business should have their entire property con- 
fiscated and be banished. - (Manu, 7. 124.) 

47. wg9. 231. ] ^ i 

II 

47. If the king’s officials hamper the business of suitors, 
the king shall confiscate their entire property.— (Manu, 9. 231; 
in Vivadaratnakara, p. 367 Yajna. in Vivadachintamani, 

p. 160.) 

48. (?) ] ^ i 

48. The king shall learn, through spies, all about the 
doings of his officials ; those found honest he shall honour, 
and those dishonest he shall put to death ; those found to 
be addicted to bribery he shall dispossess of all belongings 
and banish.— (Yajna. in VivUdaratnakara, p. 368 ; and in 
VivUdachintamani, 1^. 160.) 
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49. 2. 243. ] m m sigs^g^ i 

?r5iigs!igf ^ If 

49. The officer who imprisons a man who ( being guilt- 
less ) should not be imprisoned, -or lets go a guilty 
person,— or lets go an accused without trial, — shall suffer the 
highest amercement— (Yajna. 2. 243.) 


Notes 

The above rendering is according to Aparar/ca. According to Mit.ak.’sara 
(readmg ‘ baddham ’ tor ‘ handhyam’] the text mentions only two crimes— 
imprisonit^g the guiltless, and letting go the accused without trial.— In either 
case, Mitakiiara adds the qualifying clause ‘ if it is done without the king's 
orders/ 


50. ^Wglc^ f^»!f II 

50. If an officer omits to fine a guilty person, the officer 
shall be jnade to pay double the amount of the fine. - ( Visnu 
in Apararka, p. 825 ; in Vivadachintamani, p. 161 • and' in 
Vivadaratnakara, p. 368.) 


5] 


1 5RER> ti 


51. Those who are addicted to sports reserved for the 

to ^^he functions of the king,-ortalk 
111 ot the king-shall be put to death.-(Katyayana in Vivada- 
ratnakara, p. 368 ; and in Vivadachintamani, p. 161.) 

52. JBRqm ] ^ , 

O' the king, or are too 
much addicted to amusemenls, or levy extortionate demands 

farm“'T/e°atWK^^™^“'. various 

VivndacUnamaXv iTr" "• ^69 i in 


53. 


Those who, not belonging to the royal family aspire 
P 69 a“nd tr-d '1 in LuarltuZZ 

P‘ ooy , and lnF^OTc^ac/i^ntomam, p. 162,) 
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54. 2. 294.] ^Tsfq ^tstscto^uj: i 

stT II 

54. If the royal scribe enters in a royal grant some- 
thing more or less than what has been ordered by the king, - 
and if a police officer lets go an adulterer or a thief, —he 
should suffer the highest amercement. —lYajna. 2. 294.) 

55. ] ^2:(rra?rgq>fi 

55. If one forges a document,, or disobeys a royal 
command, — or makes use of false scales, weights or mea- 
sures,— he should suffer death or the cutting off of a limb - 
(Shahkha-Likhita in Vivadaratnakara, p. 369; and in Vivada- 
chintamani, p. 162.) 

56. f i 

I h ^gTHtg ii 

56. If a man makes use of false weights and measures, 
or of false coins, he should suffer the highest amercement.— 
(.Katyayana in VivadaratnUkara, p. 370 ; and in Vivadachintd- 
mani, p. 162.) 

57. HI 9. 232.] I 

^^rQjsuinnafa ii 

57. Forgers of royal edicts, —sowers of disaffection 
among the people, - slayers of infants, women and Brah- 
manas and those serving his enemies, -the king shall put to 
death,— '.Manu, 9. 232.) 

notes 

‘ Sowers of disaffection ’ — This is how Medhatithi explains the phrase 
‘ prukrUnam dn^akan’ ; Vivadaratnakara (p. 370) explains it as ‘ those 
who bring false charges against people.’ 

58. 

stfRHH: I fwira; i 

58. Master, Minister, Ally, Treasury, People, Fort and 
Army— these are the basic constituents of the kingdom ; one 
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who SOWS dissension among these should be put to death.— Visnu 
in Vivadaratnakara, p. 370 ; and in Vivadachintamani, p. 163. ) 

59. 2. 277.] ?w: i 

g^w^JiRTT^ ii 

59. For striking a man with a weapon, and for causing 
abortion,— the punishment is the highest amercement the 
highest or the lowest amercement for the killing of a man 
or woman.— (Yajna. 2. 277.) 


Notes 

‘Ihe highest or the loivest amercenieMt:- ^heih^v il is to be the 
highest or the lowest shall depend upon the character of the person killed - 

{AfiJa*?ar 3 );-itistobethe highest for killing a man and the lowest for 
killing a woman, 

‘ Caiiswg afiortio < This refers to cases other than those of the slave- 
girl or the BrShmana woman, for which two cases other penalties have 
been laid down-in the case of the pregnant slave-girl, the penalty is a fine 
of 100 Pa .as, and in that of the pregnant Brabmana woman, the punishment 

is the same as that for the killing of a Brahrnaiia (MUU.a'ra . ) 

60. 5 jfraf,:!; | 


60. For causing abortion by means of pressure ('on the 
womb), the flrat amercement : for causing it by means of 
medicines, the middle amercement; and for causing it by strik- 

U. 371, in VivadaekimmSf,. p. 163; and in Apararka. p. 85(1., 

61. tnaiift aif I 

p.l™r ^-‘k-(K.tyhya„a in 


63. wtiHi 22. 29-30.1 inrt nii tgti: . 

irqet?r: II 

ST«PT?JWsr5BT ^ =31 gwT =^>TfS3rTrr^r; I 

?iwnT ^ II 


fKn ^^\^-®laughter is the worst of the five forms of crime • 
those who have committed it should not be amerced in a fine 
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they shall be put to death. — Both notorious murderers and 
secret assassins shall be put to death by various modes of 
execution, after their property has been confiscated.— (Brhas- 
pati, 22. 29-30.) 

Notes 

This rule applies to the Ksattriya and others murdering a Brahmana*— 
{Sm rtichandrikaf p, 723 and also PdirdsharaMadhava, p. 310. ) 

63. 22. 31 — 33. i 

^ g'Rgr : srerisr^ ii 

63. When several persons, in anger, beat a single man and 
kill him, the responsibility for his death shall lie on him who 
struck the fatal blow; he shall suffer the penalty prescribed for 
murder ; the first striker and his associates shall suffer half the 
penalty. The exact punishment shall be determined after 
considering the severity of the wound, the seat of vital power, 
the strength of the victim and the repetition of the blows. — 
(Brhaspati, 22. 31 — 33 ; in Vivadaratnakara, p. 373.) 

64. ] ijR^r g grasp 

siHit ii 

64. Having found out the murderer, the king shall put 
him to death by various painful methods ; those who have 
been very violent in their methods should be impaled. ■ 
(Vyasa in Smriichandrika, p. 723.) 

65. ^grura] g i 

grg i i ^ fwatrf^: i 

srfigrar: ii 


P. 68 
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65. For killing a Brahmana, the Ksattriya and others 
shall be put to death, after their entire property has been 
confiscated. Among K§attriya and the other castes, for killing 
one of the same or a lower caste, the penalty imposed shall 
be in accordance with the strength and capacity of the mur- 
derer. -If a Brahmana kills a Ksattriya, he shall surrender to 
the king a thousand cows and a bull ; if he has killed him in 
revenge, he shall pay a fine of 100. If he kills a Vaishya he 
shall surrender a hundred cows ; if a Shudra, ten cows ; a 
bull being given in every case ; the same for killing a woman 
or a cow ; except when the woman killed was in her courses, 
(in which case the punishment shall be the same as that 
for killing a Ksattriya).— (Baudhayana in Apararka, p. 850 ; 
in Vivadaratnakara, p. 372 ; in Vivadachintdmani, p. 164 ; and 
in Smrtichandrikd, p. 723.) 

66. HIT? ] 51 gw wnradsffg i 

: sgwj g u 

66. There is no death-penalty for the Brahmana ; if he 
has committed a crime for which the death-penalty has been 
prescribed, his head shall be shaved and after having been 
branded on his' forehead, he shall be banished from the city 
on an ass. - (Narada'in Vivadaratnakara, p. 374.) 

67. (?) ] =g gwtff l 

ggw g qs^ II 

67. The Brahmana deserving death should be fined 101 

‘ Suvarnas he who deserves to have his limb cut off, shall 
pay a fine of half that amou.nt ; and if he deserves to be 
banished, he shall pay 25 ‘ Suvarnas.’ - in 

Vivadachintamani, p. 160.) 

68. gg ] g gignu^g «igf% i 

gn g g^w^ g^-gr ?T5 it vm ggrg^ ii 

STWgi ?55gT^4 gr I 

f4fg «Tg f^grg g^gg: n 
ggmiw g f^^gfg « 
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68. For the Brahmana there is no corporal punishment. 
He shall be imprisoned in a well-guarded prison and given 
food ; or he shall be tied up with a rope and compelled to do 
work even of the lowest kind for a month or a fortnight, in 
accordance with the nature of his crime.— (Yama in VivUda- 
ratndkara, p. 374 ; and in Vivadachintdmani, p. 164.) ' 

69. 2. 231.] h i 

69. He who gets a crime committed by another person 
should be made to pay double the fine prescribed for that 
crime.— He who incites some one to commit a crime, saying 
‘ I shall pay all that you may incur by doing this act, ’ shall pay 
four times that fine.— (Yajna. 2. 231 ; also Arthashastra, 3. 17.) 

Notes 

If this abettor pleads extenuating circumstances, such as sudden provocation, 
or intoxication or ignorance, he should suffer the same punishment as the person 
who committed the crime.-- (Art has has tr a ^ 3, 17.) 

70. gw i 

wsni; ^ wti^igrr ii 

?TsiT w^'2rg5F<T ^ u 

70. The man- who begins the act, he who helps him, 
he who shows the way, he who gives shelter, he who supplies 
the weapons to the miscreants, — he who does not prevent 
the act, though able to do so,— all these are perpetrators 
of the crime ; and should be punished proportionately. — 
(Katyayana in Vivadaratnakara, p. 375 ; in Vivada- 
chintUmani, p. 167 ; and in Smrtichandrika, p. 724.) 

I# 

71. q: I 

wng; w ii 

71. If a man, having committed a crime, surrenders 
himself, or makes a confession in court, his penalty shall 
be half of what is prescribed.— (Narada in yi'rcKfciratTia&ara, 

p. 376 ; and in Vivadachintamani, p.l68.) 
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Detection of Criminals 

72. 2. 280-281.] i 

sjgsJTI ?ht: 

gr #*1 m m I 


72. When some one has been killed by an unknown 
person, his sons and relations should be questioned regarding 
any quarrels that ihe may have had recently ; women of bad 
character should also be questioned as to whether he had 
gone anywhere seeking for a woman or wealth or a living, — 
in whose company he had gone out and so forth. Questions 
shall also be put to persons found near the scene of the 
crime.— (Y§jna. 2. 280-281.) 

73. 22. 34—38.] f ci: i 

flRJT H 11 

sre52n ii 

hijiI: i 
5T ctg; ii 

^51 I 

sranf % ii 

73. In a ease where the dead body has been found, but 
the murderer cannot be discovered, the king shall trace him 
by drawing inferences from his previous enmities.— His 
immediate neighbours and their neighbours, as wmll as his 
friends, enemies and relatives, shall be questioned by the 
king’s officers with persuasion and other methods.— The 
guilty person may be found out from his keeping had com- 
pany, from signs of the crime or him, and from the possession 
of stolen property.— He who has been arrested on suspicion 
and does not confess his guilt shall clear himself by an ordeal. 
-He who has been cleared by an ordeal shall be released 
and if not cleared, he shall be put to death.— (Brhaspati, 22. 
34—38 ; in Vivaddratnakara, pp. ; in Smrtichandnka, 

p. 722 ; in Par asharamadhav a, 1 ?. 309.) 
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Notes from Arthashastra 
Post-mortem Examination 

In cases of sudden death, the dead body shall be smeared with oil, then 
examined. If it is found that urine and fasces have come out, the stomach 
and the skin are full of wind, the hands and feet swollen, the eyes open, the 
neck bearing marks of violence, • it should be taken as a case of death by 
strangulation.— If the arms and legs are contracted and drawn in, it should be 
taken as a case of death by hanging.— If the hands, feet and abdomen are 
swollen, the eyes sunk, the navel protruding, — it should be regarded as a case 
of death by impalement. — If the arms and the eyes are protruding, the tongue 
lying between the teeth, the stomach swollen, it should be regarded as a case 
of death by drowning.— If the body is smeared with blood, the limbs broken and 
pierced, it should be regarded as a case of death by means of sticks or 
stones. — If the body is broken and torn, it should be regarded as a case of 
death by throwing down from a high place.— If the hands, feet, teeth and nails 
are black, the flesh, hair and skin hanging loosely, froth coming out of the 
mouth, — it should be regarded as a case of death by poisoning.— If with those 
marks a bleeding puncture is found, it is a case of snake-bite.— If the clothes and 
limbs are thrown about hither and thither, it is a case of death by intoxicating 
drugs.— In case of death by poisoning, the remnant of food eaten by the man 
should be examined by means of milk.— If a piece of the heart, thrown 
into fire, make a * chit-chit ' sound, and assumes the colours of the rainbow, 
it should be regarded as a clear case of poisoning. - The dead man^s 
servants should be examined ‘and it should be found out if any of them had 
been recently abused or beaten by him ; — also his wife who may have been 
unhappy or in love with some other man,— also such relation of his as might 
have been expecting to inherit his property or his women.— In cases of suicide, 
it should be found out what wrong he had lately suffered. - The causes of anger 
leading to death are -some wrong done through one^s wife or property, rivalry, 
enmity, trade, and the eighteen kinds of dispute.— If a man has killed himself 
or got himself killed by others, or he has been killed by thieves or by other 
tnunnies, - the murder shall be investigated through people who were near 
the dead man. The man who had called him, he with whom he was seated, 
he with whom he liad started or by whom he had come to the place v/here he 
met his death,— every one of these should be questioned. Those who were near 
the murdered man should be asked -By whom was he brought here? Who 
was the armed person whom you saw hidden ? If the murdered man has no 
relations then those persons should be questioned who may be found to be using 
tlie clothes and ornaments that were found on the dead body.-lAri/ias/iastra-, 
4 . 7 .) ' 

Exceptions 

74. 8, 848-349, ] i 

%rri?ftstr =5 (i 

^ I 
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74. Twice-born persons may carry arms,— when religion 
is interfered with, and when there is confusion among the 
twice-born castes caused by the exigencies of time. — In one’s 
own defence, in cases of hindrance of sacrificial fees, in cases 
of outrage on Brahmanas and women,— if one strikes in the 
cause of right, he incurs no sin.— { Manu, 8. 348-349.) 

Notes 

‘ In his own defence ’ — ie., for defending his own body, and his wife, 
children and property, against all dangers. 

75. 4l'art«ur ] gnirkr i 

76. For the sake of a Brahmana, for the sake of a cow, 

when there is a confusion of castes, even the Brahmana and 
the Vaishya shall bear arms.— (Baudhayana in Smrtichandrika, 
p. 725.) ■ 

76. ] in5ir^?r^ stiir^ifisfg i 

76. Where his life is in danger, even the Brahmana may 
take up arms. — (Gautama in Smrtichandrika, p. 725.) 

77. J wr ii 

77. In self-defence and when there is confusion of castes, 
the Brahmana and the Vaishya may bear arms. — (Vi§nu in 
Smrtichandrikd, p. 725.) 

78. *11 3. 350-351. ] l^l m mgnjf gi i 

spsrsr i 

II . 

78. Without hesitation one should strike an assassin,— 
be he a preceptor, a child, or an aged man, or a highly 
learned Brahmana.— No evil accrues to the slayer for killing 
an assassin, either openly or secretly. -(Manu, 8. 350-361.) 

Notes 

‘ Assassin ’—Defined by Vashisfcha (3. 16, in Vyavaharamayukha, p. 241) 
as — ‘ one who is going to set fire or administer poison or strike with a weapon, 
or to rob one’s wealth, fields or wife.’ Medhatithi defines him as ‘ a man intent 
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tapon destroying body, one's property, wifeorchildren.'—Kfity%ana(Smriv 
chctndTika, p, 731) defines* the assassin as — * one who has raised a sword to 
strike, who is aiming an arrow, who is encompassing one’s murder by means 
of magic spells, backbiters to the king, one who tries to violate one's wife, one 
who is ever seeking one’s weak points, one who is trying to deprive one of his 
good name and character, one who is going to strike at one's life and property.' 

79. =ji;rwT=qf^ ] ii 

79. Where a person intent upon • destroying one is 
appi'oaehing, he should be struck down without hesitation. — 
(Katyayana in Smrtichmidrika, p. 727.) 

Notes 

All these texts refer to such assassins as are not Brahman as— says 
VyavalMdramayn^ (p. 241), 


80. 3. 17.] 




^ 3?tfT II 


80. Where an assassin intent upon destroying one is 
approaching, one should strike him down, -even though he be 
a person versed in the Vedas. By striking such a person one 
does not incur the guilt of killing a Brahmana.— (Vashistha, 
3. 17 ; in Vyavaharamayukka, p. 241.) 

8 1 . f ii 


81. The slayer commits no wrong in killing an assassin 
intSnt upon destroying him. — ( Brhaspati in Smrtichandrikd,, 
p. 729.) 


82. 5ETPSiT?f*r ] ^ i 

f^frJT^g g g'^r; i* 

82. When a wicked man has attacked one, the latter 
incurs no guilt if he kills him. But if the man has stopped 
before actually striking, he shall be captured, not killed.— 
(KatySyana in SmrtichandrikU, p. 729.) 

83. giTfg ] g gkflswra irtstTirwra^ i 

ggr f g; 11 
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83. There is nothing wrong in killing an assassin, --exeept 
when he is a bull or a Brahmana, in whose case the slayer 
would be liable to expiatory rites — (Sumantu in Smrtiehan- 
drika, p. 729.) 

¥f«!r?T ¥PiifT ii 

84. When an assassin is attacking a man with upraised 
weapon, if the latter kills him,- even if he be a Brahmana,— 
the slayer does not incur the guilt of Brahmana-killing ; in 
fact, he would incur the guilt of Bramana-slaughter, if he 
did not kill him.— (Devala in Smrtichandrika, p. 729; and in 
Vyavahwramayukha, p. 242.) 

85 3rra* % i 

C\ On 

85. An assassin, even though he be a Vedic student or 
one born of a noble family, —should be killed ; one would incur 
the guilt of Brahmana-killing if he did not kill him not if 
he did kill him.— (Brhaspati in VyavaharamayukJia, p. 242.) 


Notes FEOM Arthashas'^ha 
Detection OF Hidden Criminals 

(a) The magistrate shall keep a vigilant eye upon the following persons : 
The ascetic reputed to possess occult powers, the renuneiate, vagrants, clanters, 
libertines, astrologers, fortune-tellers, readers of portents, physicians, drunkards, 
the dumb, the deaf, the blind, the idiot, traders, artisans, artists, actors, atten- 
dants on prostitutes, wine-seller, confectioner, seller of cooked meat and vege- 
tables.— He shall also keep himself informed of the honesty and dishonesty of 
the villagerofficers.-- If he suspects any one of these latter of bad livelihood, 
he shall have him spied upon by spies belonging to the same caste ; this spy shall 
come to the suspected officer and tell him- ' such and such accused who is related 
to me is going to be brought up for trial before you, please accept tliis present on 
his behalf and do what you can to help him out of this difficulty/ -If the officer 
accepts the present offered, he should be regarded as being in the habit of re-' 
ceiving illegal gratifications and as such, should be banished.— To another village 
officer, the spy shall say—' such and such a person is very wealthy, have him ar- 
rested for such and such a crime — ^thereupon if the officer does as suggested, he 
shall be regarded as addicted to bribery , and hence banished. - Under the pretence 
of having an accused called up to answer a charge, the spy may approach a 
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niiiiibor of TO6n £ind ask thom to boar false evidence on his hehalf^ offering them 
large amounts of money for the purpose;™if they accept his offer, they should be 
regarded as perjuring witnesses and banished.— Any one who is suspected of 
being a dealer in magic spells, may be approached by the spy with the pro- 
posal I love the daughter of such and such a person, please try to win for me 
her love, and in return please accept this present ’ ;-if he accepts the offer, he 
shall be regarded as a dealer in magic spells and banished.— If a person is 
suspected of dealing in poisons, he shall be approached by the spy with the 
proposal""' such and such a person is my enemy, please encompass his death, 
and accept this present from me if he accepts the offer, he should be re- 
garded as an administerer of poison and banished. —If a person is suspected 
of being possessed of materials for disguising himself- such as the oxides of 
metals, coals, bellows, pincers, and so forth,— the spy shall approach him as a 
pupil and request him to teach the art of disguising and personating ; and then 
have him arrested and banished. — 4. 4.) 

Miscellaneous Punishments 

(b) If the bailment for delivery is not delivered, or the deposit or pledge is 
not restored, at the proper time and place,— if engagements regarding time and 
place are not kept,— if one exerts pressure on the Brahmana for the payment 
of tolls and crossing fares,— if one ignores his near neighbours in the matter 
of invitation,— there shall be a fine of 12 Panas.-iArthashastra, 3. 20.) 

(c) If one does not give what he has promised, — if one catches his brother's 
wife by the hand, — if one goes to a prostitute kept by another man,— if one 
buys a commodity which had been bid for by another man, —if one breaks into 
a sealed room, — if one injures forty neighbouring families, —there shall be a fine 
of Paum.^-iArthashastra, 3.20.) 

{d) If one has taken possession of something belonging to several persons 
in common with himself, and denies it,— if he has forcible connection with a 
widow living by herself, - if a Chm.da.la touches a noble-born woman,— if one 
fails to go forward to help a man in distress,— if he goes forward without cause, 
—if, at the rites in honour of Gods and Pitrs, one feeds Buddhists, Jains or 
ShTidra ascetics,— the fine shall be liifi.- iArthash’dstra, 3. 20.) 

tc) H a man puts on oath another person, without the orders of the Judge, -- 
if a man does work to the performance of which he is not entitled, if one deprives 
small animals of their virility, - if one procures, by medicines, the abortion of a 
slave girl, - the fine shall be 250 Panas.—-(A7'thashastra, 3. 20.) 

(/) Between father and son, husband and wife, brother and sister, mater- 
nal uncle and nephew, teacher and pupil,— if one forsakes the other, without 
the latter being an outcast ; - if a number of men journeying together abandon 
anyone of their party who may have fallen ill on the journey,— the fine shall 

be 250 ; - If they abandon him in a forest, it will be 600 j -if in order to avoid 

this, they put him to death, the fine shall be {Arthashastr a, B. 20.) 

{§) If one imprisons a man who should not be imprisoned, —or lets off one 
who should be imprisoned, -or imprisons a minor boy,— the fine shall be 1,000.— 
{ Art kashas tru, 20.) 

(h) One who is very charitable, one who is devoted to austerities, one who is 
afflicted with disease, one who is oppressed by hunger or thirst, a foreigner, 

p . m , , 
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and one who is groaning under punishments^— should be favourably dealt with.— 
(Artkmhastraf B- 20.) 

(i) If a man strikes another in a quarrel, various forms of punishment 
shall be inflicted. If the man struck dies within a week, the striker should 
suffer death pure and simple; -if he dies wdthin a fortnight, the striker shall 
suffer the highest amercement if he dies within a month, he shall be fined 
500 , — ( Arthashastraf 4. 11.) 

(/) If a man strikes another with a weapon, he should suffer the highest 
amercement ; if he strikes him in arrogance, his hands should be cut off if 
he strikes in ignorance, he shall be fined 200 if he kills him, he shall suffer 
deSith. -{Arthashastr a, i. 11,) 

(k) It one brings about abortion by striking, he shall suffer the highest, 
amercement ; if he causes it by medicines, the middle amercement ; if by making 
the woman do hard labour, the first amercement. - (Arthashastray 4. 11.) 

(l) One who has killed a man or a woman,— one who has forcible connection 
with a woman, — one who cuts off the ears or nose of men, one who has threatened 
to kin people, - one who has committed robbery in the village,— one who has 
committed burglary by making a hole in the wall,— one who has interfered 
with travellers' rest-houses, — one who has injured or stolen the horse, the 
elephant or the chariot of the king,— all these shall be impaled.- And if any 
men perform the rites of cremation for the persons thus impaled shall meet 
with the same punishment or pay a fine of 1,000. ■-{ArtJiashast'ra, 4. 11.) 

(m) If a man provides food oreclothes or implements, or fire, or advice to 
murderers or thieve s - or helps in the disposal of the property stolen,— he shall 
be fined 1,000. -fff he has done it unknowingly, he shall be w^arned and repri- 
manded. • 

(n) The wife and children of the murderer or thief shall be acquitted, if 
they have not been taken into confidence by the culprit ; if they have been 
taken into confidence, they shall be hauled up.— 4. 11.) 

(o) If a man encourages robbers or the king* s enemies, -or sows disaffec- 
tion among the army or the kingdom,— he shall be put to death by applying 
fire to his hands and head. If he is a Brahmana, he should he placed in a 
dungeon for life.— 4. 11.) 

fp) If a man kills his mother, father, brother, teacher or an ascetic, hc‘ 
shall be put to death by applying fire to his skin and head. If he insults any of 
these, his tongue shall be cut off.— If he strikes any of them, he shall lose the 

limb with which he strikes him.— 4. 1 1.) 

(^) If a man kills another by chance, -or has stolen a herd of cattle 
at least ten heads), -he shall suffer simple death,— ( Arf;;a.s‘//a.s‘f/ra, 4. 11 j 

(r; If a man breaks a dyke holding water, he should be drowned there 
and then.— If he breaks a dyke which is not holding any water at the time, 
he shall pay a fine of 1,000 *- If the dyke he has broken has been in a damaged 
condition, his fine shall be 500. -(Art/ias/j.astra, 4. 11 .) 

(a) If a man has administered poison, - or if a woman has killed a man,— 
they shall be drowned ; not so, if the woman is pregnant, in which ease one 
shall be drowned at least one month after delivery.— 4- 11.) 

[t) If a woman kills her husband, or an elder, or her child,— or if she has 
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adminiBtered fire or poison, -~~or if she has made a hole in the wall for com 
ting burglary, ~^she shall be trampled to death by cows,-( 4, iL) 

(u) A man who has* set fire to a pasture-land or to a field or to a threshing 
ground, or to a house or to a forest, shall be burnt to deoth. -iArthashuBtra' 

4. IL) 

( v) One who speaks ill of the king,-— or discloses his”secrel's,— -or spreads evil 
luniours regarding him,-- -or steals food from the Br§.hmana^s kitchen,^ — ^shall 
have his tongue pulled out— {Arthashastra, 4. 11.) 

iw) It a man w^hois not a soldier by profession steals arms or armour, 
he shall be killed by arrows. If he is a soldier by profession he shall be fined 
1,000..— 4, 11.)' 

(a-) One who cuts off a man’s penis or testicles shall have his penis and 
testicles cut off if one injures a man’s tongue or nose, his two fingers 
simll be cut 4. ^ 

General kui^es Regarding Punishments 

iy) There are four kinds of punishment- (a) Beating with the stick- 
six forms; (6) Lashes— seven forms; (c) Tying the two hands at the back and 
then tying them to the head— two forms ; and, (ci) Pouring saltwater into the 

nose. In addition to these are the following : Striking with canes,— twelve 

forms ; Tying up of the two knees to the head— two forms ; striking with 
creepers— twenty forms; si apping—thirty-two forms; tying up of the left 
hand and left foot behind the back —two forms ; tying up the two hands up- 
wa!*ds and tying up the two legs upwards— two forms ; piercing a needle under 
the nails ; burning one joint of the finger ; making the man drink oil and then 
exposed to heat ; making the man lie down on water-sprinkled bed of Balwaja 
leaves, during a wintry night. 

{z) Whatever the crime, the BrShmana shall not suffer corporal punish- 
ment; in order that people may avoid him he should be branded on the fore- 
head, —with the sign of the dog, in cases of theft; with that of a headless 
human body, in cases of man-slaughter ; with that of the female organ in 
cases of violating the teacher’s bed ; and with that of the ‘wine-flag ’ in cases 
of wine-drinking. The king shall have him paraded in the streets and then 
banished from the kingdom. - (Art/z-as/mstra, 4. 8.) 

If a man makes a BrShmana eat what should not be eaten, he shall 
be fined 1,000;- if a Kfattriya, 500 if a Vaishya, 250;— if a ShQdra, 54 
Those who themselves eat what should not be eaten shall be banished.— 
{Arthmimsirat 4. 13.) 

(^-2) If a man enters another man’s house during the day, he shall be 
fined 250 ; if at night, 500. In the day or at night, if he enters armed, he 
shall be fined 1,000. ** 1 Art^s^asira,. 4. 13 

(^-3) Beggars and traders, the intoxicated, and the insane, or persons 
closely related to the householder, shall not be punished for entering his house, - 
except when they enter after having been forbidden. — ( ArtUdshastTa, 4 13.) 

{zA) If, after the first quarter of the night, a man mounts on the top of 
the wall of his own house, he shall be fined 250 if on that of another man’s 
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house, 500. The same for one who forcibly enters a village or garden.- 
{Jrthashastra, 4. 13,) 

(;2;-5) When a man is attacked by a horned animal, if the owner of the 
animal does not rescue the man, he shall be fined 250 ; 500, if he refuses to 
help even on being requested to do so,-~iArthashcistraf 4. 13.) 

(21-6) If a man yokes to the plough cattle dedicated to gods, or a bull or a 
heifer, he should be fined 500 if he kills any of these, he shall be fined 1,000.— 
For killing sheep and other small useful animals, except at sacrifices and 
Sh 7 'addhas~-the fine is the price of the animals, and one has to supply 
another animal also. 4. 18.) 

(2;-7) When the nose-string has snapped, or the axle broken, or when the 
cart has had to move away backwards on account of an obstruction coming in 
front, or when there is a ru.sh of conveyances and men, —if an injury is caused 
by a cart, no one is to blame. Apart from these circumstances if any one is 
killed, the driver is to suffer the penalty prescribed for * man-.slaiighter.^— if it 
is an animal that is killed, the culprit shall supply another animal also. 

(z-S) If the driver is a minor, the person sitting in the cart is to be punish- 
ed.— If the conveyance causing the death is driven by a boy or is without a man 
in charge, the king shall confiscate it-{ A.rthaskastra, 4. 13.) 



CHAPTER XX 
GAMBLING AND BETTING 
Definition 

1. 17. l.j I 

'T’EgaS^g-t I 

1. ‘ Gambling ’ is artful playing with dice, leather-strips, 
ivory-staves and such other things. ‘Betting’ consists in 
sporting with birds (and other animals).— {Narada, 17. 1 ; in 
Vvaadaratnakara, p. 610.) 

Notes 

* Such other things e,g,t chess-men {Vivadarat'mkara, p. Qli))^ 
shells iPm'ashxrmyia^^ 389).— ‘ il?nmaZs /—such as rams, and also 

wrestlers. 

2. Jif 9, 223.] fei# i 

?i ii 

2. That which is done through inanimate things is ‘ Gambl- 
ing ’ ; what is done through animate things is ‘Betting.’- 
(Manu, 9. 223.) 

8. 26. 3.] si5!i>r*f i 

8. When birds, rams, bulls or other animals are made to 
fight against one another, after a wager has been laid on them, 
it is called ‘ Betting.’ — (Brhaspati, 26. 3 ; in VivadaratnUkara, 

p. 610.) 

4. «I3 (?) ] Jowrar ^ ^ i 

?TOr: M ^ 11 

Os ' "N, ■ ' 

4. Shells, leather-strips, ivory- staves, mauryaXD, dice, 
and the Atiiiafex-seed {?),— these are the six implements of 
Gambling.— (Manu in Apararfca, p. 802.) 

549 
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Rules of Gambling. 

5. 9. 221—228.] Scf ?tht i 

sRftm# t 

«?Tifq q: gi i 

api; ¥Tqfg; ?ira^:?T3jr i 

a=ES5f qi q«T?T m ?rfKf^qfr Jiq: i 

Wifi; q^g* ii 

5. The King shall exclude from his kingdom all Gambling 
and Betting. Gambling and Betting are open theft, and should 
be suppressed ... He who either does the Gambling or the 
Betting, or helps others to do it, - all these the king shall strike 
... If a man has recourse, either openly or secretly, to this 
vice, the form of punishment inflicted upon him shall be in 
accordance with the king’s discretion. — IManu 9. 221—228.) 

Notes 

All this refers to such Gamblinir and Bettini^: as are iinauthorist‘<! i)y the 
king and are not supervised by an officer specially apfiointed for the purpose, — 
and also to those that are accompanied by fraud and cheating.—* (-4;, and 
Mitak^ara on p. 2. 202; Pm'ashciram^dhaiKif p. 393 ; Vlramitrodaifiif p. 72 1.) 


6. sETfqrqq ] ?mig[ ... ...ti^wfisrr 

^qicT f| fifl II qagr 

3 f RiqfefralTHiH; i ......... 

crfi:^qsr3*3: It 

6. Inasmuch as Gambling is a source of quarrel, the 
king shall exclude it from his realm. But if it is to bo held, 
it should be held openly, with festoons hanging on the door, 
and the gaming-house should be made to yield revenue.— 
(Katyayana in Vivadaratnakara, p. 611.) 

7. iP^qRi 26. 1-2.] ngqi iawsdW^Rrrqfi; i 

fRj; H 

g^^qsjiqq; f| fiq;ii 

7. Gambling has been prohibited by Manu because it is 
subversive of truth, honesty and wealth. It has been permitted 
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by Other legislators under such conditions as may bring a 
revenue to the king.-It shall take place under the supervision 
of the Superintendent of Gaming Houses ; as it helps in the 
detection of thieves— (Brhaspati, 26. 1-2.) 

8. 2. 2( »3.] n 

8. Inasmuch as it helps in the discovery of thieves, 
Gambling shall be carried on under the supervision of one 
officer appointed by the king. - (Yajfia. 2. 203.) 

Notes 

( fg) The superintendent of Gambling shall have gambling carried out at one 

for the purpose of detecting men of bad live]ihood.-(/bri^//as/m.s't?Yf, 20.) 

I/O For gambling at any place except the one authorised, —there shall be 
a tine of VJl {A rthiiHimstraf 3. 20.) 

9. If ifqfn 2(5. 8.] =5 ii 

9. The Superintendent of Gaming Houses shall receive 
the stakes and make payments to the winning gambler and 
also to the king.— (Brhaspati, 26. 8; in Vivadaratnakara, p.612.) 

Notes 

According to all authorities— excepit Apararlx a -the 'SahhikaA superintend 
(lent of the <»aming House, is different from the Keeper of the Gaming House 
who supp)lR‘s the room and all the requisites of Gambling ; the ^Sahhika* is an 
odifRU' apifiointed by the king for supervising the Gambling, Apararka (2. 199), 
however, makes it the function of the ^ Sab Ink a ^ to provide the house, the 
rcMpiisite implements of Gambling and also to advance money to the Gamblers. 

‘ Shall receive the stakes ’---realising rhem from the losing players, and if 
Uier<‘ is delay in this realisation, he shall pay out of his own pocket to the 
w inmu’ the amount won and also the percentage due to the king.— (Pa?"aa/(a?*a“ 
tu tid//oro, p. 390 ) 

10. fjgqm ] ^ f I 

3 fra f II 

JTiii I 

sal wr fifiiiitai 11 

10. I’he superintendent of the (laming House shall conduct 
the game, and himself pay the dues to the king ; as his profit 
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he shall realise 10 per cent from the loser. To the winner he 
shall pay the stakes that have been won, and realise the amount 
from the loser within three fortnights,— or, if he has doubts 
regarding the solvency of the losing gambler, he shall realise it 
from him on the spot.— (Katyayana in Apararka, p. 808; 
Vivadaratnalcara, p. 612 ; Vlramitrodaya, p. 319 ; also Naracla, 
17. 2; in AparSrfea, p. 803.) 

Notes 

The * 10 per cent ' also the superintendent shall realise along witli the 
amount of the stakes.-- (Smrticlimidrika, p. WJ. ) 

The superintendent of Gambling shall supply pure shells and diee.- If any 
one changes these, he shall be fined 12 Pams,^\ArthashMsira, 20 ) 

11. nRI ] WJT I 

f II 

11. Or (even without the superintendent) Gamblers may 
themselves carry on the game openly and pay the dues to the 
king. — (Narada in ApararJca, p. 803; Vivadaratnalmra, p.Ql2i 
Parasharamadhava,i).BS9.) 


12. 2. 199.] i 

wan: II 

12. In connection with each stake, whatever is won by 
the winner— on that the superintendent shall realise 5 per cent 
from the clever gambler who has won ; and from the other 
party— the loser— he shall realise 10 per cent.— (Yajiia. 2. 199.) 

Notes 

From the stakes that have been won, the superintendent shall receive 
per cent ; and shall realise from the winner also a certain amount a.s rent for the 
various kinds of dice, and for land, water and other things. - If ho fails to correct 
the defects of the various articles relating to the game, he shall he lined doubU^ 
the amount of his fees.— (ArthasAastru, 3. 20.) 


13. 2. 200.] R wruf i 


13. The superintendent, being under the protection of 
the king, shall pay to the king the stipulated share ; he shall 
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have the v^inning-s made over to the winner, to whom he shall 
also patiently address words of assurance (if there is a delay 
in the payment of the winnings). — (Yajha. 2. 200.) 

Notes 

‘ I iv .shall hare, elcJ- Le,, realising it from the loser by putting him under 
restraint and such other moans. 

‘ Words of assnraare 'such as * I assure you that you will have all your 
(lues paid to you within such and such a timed— (Apararka,) 

14'. 17. 3.] i 

14. When the dice thrown by a gambler twice repeatedly 
turn in his favour, he wins and the other party loses.— (Narada, 
17. 3 ; in Vivadaralnakam, p. 614.) 

15. 2. 201.] HTH wn =5 ^qf^: Jii%^ i 

15. When the gambling has been conducted in a recog- 
nised gaming house, under the supervision of the superintend- 
ent of the gaming house, and the royal fee in connection 
with which has been paid, —then alone shall the king compel 
the loser to pay the stakes won by the winner not other- 
wise.— (Yajha. 2. 201.) 


Notes 

* Other IV ise /.c., if it has been played secretly— without the cognisance 
of the superintendent - and the royal dues have not been paid. ~~{MUak§ara.) 


1 6, 17. 7.] I ^ i 

sr wsffe ii 

16. If a man gambles with dice without authorisation 
from the king, he shall not get his stake and shall have to pay 
a fine. -(Narada, 17. 7; in Apararka, p. 803; Vivadaratnakara, 
p. 616 ; VimiachintEmani, p. 260 ; Parasharamadhava, p. 392.) 

17. STRSE ] qftf ^ • 

?r ?) m'=f5tTg( II 
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17. What has been staked in joke, -and without know" 
ledge of the king,— shall not be received by the winner.— 
(Narada in VivadaratnUkara, p. 615.) 

18. i 

silOT 5 g ii 

18. The superintendent may accept from the gamblers 
small gifts of food and drink ; but shall avoid repetition of 
such gifts.— (Narada in Vivadaratnakara, p. 615.) 


19. 26. 7.] gr i 

jT>^rsftn?7sfg Brji ii 

19. One who has lost in a secret game,- through ignor- 
ance of the rules, or through false dice, or through deceit, 
shall be released from the debt ; a man who has lost his entire 
property in the game shall not be compelled to pay all, even 
though he may be cognizant of the rules. — (Brhaspati, 26. 7 ; in 
Apararka, p. 804 ; Vivadaratnakara, p. 616.) 


20. gifq \%i i 

sr ii 

20. ■ The loser, ignorant of the rules, shall be released ; 
so also the man who, though knowing the rules, has lost in a 
secret game ; the man who has lost his entire property shall 
not be compelled to pay it.— (Katyayana in Aparorica, p. 804 ; 
in Vivadaratnakara, p., 616.) 

21. 17. 5.] i 

21, No gambler who has not cleared off his gambling 
debts shall ever enter another gaming house ; the king shall 
not prevent a gambler from realising his dues from the loser in 
any manner he chooses.— (Narada, 17. 6 ; in AparSrki, p. 803 ; 
\Xi VivadaratnUkara,Tp. 614.) 
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Penalties 

‘22. qrTig; ^isrr i 

^'^s^frraTJimser n 

22. Wicked men playing with false dice shall be 
banished from the kingdom with a wreath of dice hung round 
their necks. — (Narada in Mimk^am on 2. 202.) 

Notes 

For playing with false dice, the fine is 260 ; and the stakes won have to be 
refunded.--If there has been cheating and other malpractices, the punishment 
shall be that of the thief.— (Ari/ias/iastro, 3. 20.) 

28. 2(i. 9.] 'HTi ^ I 

ferigi: ii 

23. Those wicked gamblers who use false dice in a game, 
or rob the king of his dues or cheat by making false computa- 
tions, should be punished.— (Brhaspati, 26. 9; Vivadaratna- 
kara, p. 616.) 

24. 26. 5.] i 

24. A wager shall be laid openly ; gamblers cheating 
at play shall be turned out.— (Brhaspati, 26. 6.) 

25. 2. 202.] Twr f^grf’Eqi: ii 

26. Those who play with false dice or cheat at play shall 
be branded and banished.— (Yajna. 2. 202.) 

% 

Notes 

‘ Branded '~ e.g., mth the mark of the dog's foot,— (Viramifrodaya, 
p. 721.) 

26. H 

26. In gambling those who play with false dice shall 
have their hands cut off ; those who cheat at gambling shall 
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have their two fingers cut off.- (Visnu in Vivadaratnakard, 
p. 617 ; Parasharamadhava, p. 392; Vivadachintamani, p. 260 ; 
Viramitrodaya, p. 721.) 

Gambling Disputes 

27. n. 4.] siflr i 

gr ttW f g II 

27. When a dispute arises among gamj^lers, other gamb- 
lers shall step in, to act both as judges and as witnesses. 
(Narada, 17. 4.) 

28. 26. 6.] i 

g g3[r ?i3it il 

28. When there is a point at issue between the two 
gambling parties, other gamblers shall examine and decide 
the matter ; if they happen to be prej’udiced against either 
party, the king shall investigate the case.— (Brhaspati, 26. 6 ; in 
VivUdaratnakara, p. 618 ; Viramitrodaya, p. 720 ; Parashara- 
madhava, p. 891.) 

29. ^ l 

gJTPif g:f%: 5?iigi; il 

29. Whenever there is any dispute among gamblers - as 
to who has v/on, or who has lost, or if any one has cheated 
at the game, -the sole judge in the matter shall be the 
Superintendent of the Gaming House, if he is an honest per- 
son.— (Katyayana in VivUdaratnakara, p. 617.) 

30. 2. 202. ] Hif%qjar tr % i 

EO. (In disputes regarding gambling) gamblers alone 
shall be made judges as well as witnesses. -(Yajna. 2. 202.) 

Notes 

' ^--by the king. — ^ 
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Betting - Prizefights 

31. 26. 4.] ?i; | 

iTujl n 

31. When m a prize-fight between two animals (or wrest- 
lers), one IS defeated, the wager settled shall be paid by the 
ownerof that animal.-(Brhaspati, 26. 4; in ApararKp. 803- 
VivMaratnalcara, p. 614 ; VivUachintamani p 259 ) 


32. 2. 204.] < 1 ^ , 


32. The rules laid down in connection 
are applicable to Betting which is Gambling 
(Y§jfia. 2. 204 ; and Brhaspati, 26. 2.) 


with Gambling 
with animals.— 


Notes 

‘ The rules reRarding gambling are mutatis mutandis applicable to 
Betting, except in the case of betting on Learning or Art.*— (Art hashastrat 
3 * 2 * 0 , } 
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